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PROPOSAL FORM FOR THE CONSTRUCTION OF CONTRACT NO. C204197
IN WAKE AND JOHNSTON COUNTIES, NORTH CAROLINA
Date 20
DEPARTMENT OF TRANSPORTATION,
RALEIGH, NORTH CAROLINA

The Design-Build Team herein acknowledges that it has carefully examined the location of the
proposed work to be known as Contract No. C204197; has carefully examined the Final Request
for Proposals (RFP) and all addendums thereto, specifications, special provisions, the form of
contract, and the forms of contract payment bond and contract performance bonds, which are
acknowledged to be part of the Contract; and thoroughly understands the stipulations,
requirements and provisions. The undersigned Design-Build Team agrees to be bound upon their
execution of the Contract and including any subsequent award to them by the Secretary of
Transportation in accordance with this Contract to provide the necessary contract payment bond
and contract performance bond within fourteen calendar days after written solicitation of said
bonds is received by them.

The undersigned Design-Build Team further agrees to provide all necessary materials,
machinery, implements, appliances, tools, labor, and other means of construction, except as
otherwise noted, to perform all the work and required labor to design, construct and complete all
the work necessary for State Highway Contract No. C204197 in Wake and Johnston Counties by
no later than the dates(s) specified in the Final RFP or Technical Proposal, whichever is earlier,
and in accordance with the requirements of the Engineer, the Final RFP and Addenda thereto, the
2018 Standard Specifications for Roads and Structures, specifications prepared by the
Department, the Technical Proposal prepared by the Design-Build Team, at the lump sum
price(s) bid by the Design-Build Team in their Price Proposal.

The Design-Build Team shall provide signed and sealed documents prepared by the Design-
Build Team, which specifications and plans show the details covering this project and adhere to
the items noted above.

The Design-Build Team acknowledges that project documents furnished by the Department or
the North Carolina Turnpike Authority are preliminary and provided solely to assist the Design-
Build Team in the development of the project design. Unless otherwise noted herein, the
Department or the North Carolina Turnpike Authority do not warrant or guarantee the
sufficiency or accuracy of any information furnished by the Department or the North Carolina
Turnpike Authority.

The Department, nor the North Carolina Turnpike Authority, warrant or guarantee the
sufficiency or accuracy of any investigations made, nor the interpretations made or opinions of
the Department or the North Carolina Turnpike Authority as to the type of materials and
conditions to be encountered at the project site. The Design-Build Team is advised to make such
independent investigations, as they deem necessary to satisfy their self as to conditions to be
encountered on this project. The Design-Build Team shall have no claim for additional
compensation or for an extension of contract time for any reason resulting from the actual
conditions encountered at the site differing from those indicated in any of the information or



documents furnished by the Department or the North Carolina Turnpike Authority except as may
be allowed under the provisions of the Standard Specifications.

Although the North Carolina Turnpike Authority has furnished preliminary designs for this
project, unless otherwise noted herein, the Design-Build Team shall assume full responsibility,
including liability, for the project design, including the use of portions of the North Carolina
Turnpike Authority design, modification of such design, or other designs as may be submitted by
the Design-Build Team.

The Design-Build Team shall be fully and totally responsible for the accuracy and completeness
of all work performed under this contract, and shall indemnify and hold the Department and the
North Carolina Turnpike Authority harmless for any additional costs and all claims against the
Department, North Carolina Turnpike Authority, or the State which may arise due to errors or
omissions of the Department or the North Carolina Turnpike Authority in furnishing the
preliminary project designs and information, and of the Design-Build Team in performing the
work.

The published volume entitled North Carolina Department of Transportation, Raleigh, Standard
Specifications for Roads and Structures, January 2018, as well as, all design manuals, policy and
procedures manuals, and AASHTO publications and guidelines referenced in the Request For
Proposals, with all amendments and supplements thereto, are by reference, incorporated and
made part of this contract; that, except as herein modified, all the design, construction and
Construction Engineering Inspection included in this contract is to be done in accordance with
the documents noted above and under the direction of the Engineer.

If the Design-Build Proposal is accepted and the award is made, the Technical Proposal
submitted by the Design-Build Team is by reference, incorporated and made part of this contract.
The contract is valid only when signed either by the Contract Officer or such other person as
may be designated by the Secretary to sign for the Department of Transportation. The conditions
and provisions herein cannot be changed except by written approval as allowed by the Request
for Proposals.

Accompanying the Design-Build Proposal shall be a bid bond secured by a corporate surety, or
certified check payable to the order of the Department of Transportation, for five percent of the
total bid price, which deposit is to be forfeited as liquidated damages in case this bid is accepted
and the Design-Build Team shall fail to provide the required payment and performance bonds
with the Department of Transportation, under the condition of this proposal, within 14 calendar
days after the written solicitation of said bonds is received by them, as provided in the Contract;
otherwise said deposit will be returned to the Design-Build Team.
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*** PROJECT SPECIAL PROVISIONS *#%*

DEFINITIONS

Throughout this Request for Proposals (RFP), the 2018 NCDOT Standard Specifications for
Roads and Structures, the RFP, and other contract documents the terms “NCDOT”,
“Department”, or other names as reference to the Department of Transportation, apply equally to
the North Carolina Turnpike Authority (NCTA) and the terms “Board”, “Board of
Transportation”, or other names as reference to the North Carolina Board of Transportation apply
equally to the Board of the North Carolina Turnpike Authority. The Board of the North Carolina
Turnpike Authority is herein referred to as the Authority Board. In addition, the terms
Department of Transportation, Department, and NCDOT are synonymous and are defined so as
to include the North Carolina Turnpike Authority as described in Article 6H of Chapter 136 of
the North Carolina General Statutes and transferred to the Department of Transportation pursuant
to G.S. 136-89.182(b).

CONTRACT TIME AND LIQUIDATED DAMAGES
(4-29-18) SP1 GO7

The Authority will issue a written Limited Notice to Proceed to the Design-Build Team
immediately upon execution of the Contract in accordance with the Project Special Provision,
Proposal Validity Period. The Design-Build Team shall begin performance of the Work as
directed in the Notice to Proceed, and shall thereafter perform the Work in accordance with the
approved cost-loaded CPM Schedule, so as to achieve timely completion of the Project by the
applicable completion dates specified herein. Any design or construction activities started or
performed before receipt of the written Notice to Proceed including, without limitation, design
efforts beyond those required for the generation of the Technical Proposal, the order or purchase
of materials and/or equipment, mobilization of equipment, or other associated activities, shall be
at the risk and expense of the Design-Build Team. The first day of Contract performance will be
specified in the Notice to Proceed.

Regardless of the issuance of a Limited or Unlimited Notice to Proceed, no physical work in
jurisdictional waters and/or wetlands shall begin until a meeting between the Department,
applicable Regulatory Agencies, and the Design-Build Team is held and the applicable permits
are obtained in accordance with the Contract.

Unless otherwise stipulated in the RFP, when observation periods are required by the Contract,
the observation periods are not a part of the Work to be completed by the completion dates
and/or intermediate contract times. Should an observation period extend beyond the Final
Completion Date, either (1) the performance and payment bonds shall remain in full force and
effect until the observations have been completed and the Work has been accepted, or (2) the
Warranty Bond required in the Three Year Guarantee Project Special Provision shall clearly
cover the observation periods.

The Substantial Completion Date for the Project is defined as the Substantial Completion Date
proposed in the Technical Proposal by the Proposer who is awarded the contract. The
Substantial Completion date thus proposed shall be no later than September 1, 2023. Subject to
any time extensions approved in writing by the Authority, the Proposer shall be liable for
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liquidated damages in the amount of Twenty Thousand dollars ($20,000.00) per calendar day
for each day of delay in achieving Substantial Completion beyond the Substantial Completion
Date proposed in the Technical Proposal. In the event that Substantial Completion occurs after
September 1, 2023, and subject to any time extensions approved in writing by the Authority, the
Proposer shall be liable for liquidated damages in the amount of Thirty Thousand dollars
($30,000.00) per calendar day for each day of delay in achieving Substantial Completion beyond
September 1, 2023.

The liquidated damages attributable to a delay in Substantial Completion as described above will
continue to accrue until such time that Substantial Completion is achieved. Once Substantial
Completion is achieved, liquidated damages for Final Completion will begin accruing in
accordance with the below and be added to any liquidated damages that accrued as a result in a
delay in the Substantial Completion.

The Final Completion Date for the Project is defined as the Final Completion Date proposed in
the Technical Proposal by the Proposer who is awarded the contract. The Final Completion date
thus proposed shall be no later than January 1, 2024. Subject to any time extensions approved in
writing by the Authority, the Proposer will be liable for liquidated damages in the amount of
Five Thousand dollars ($5,000.00) per calendar day for each day of delay in achieving Final
Completion.

By execution and submission of a Price Proposal, the Design-Build Team agrees and
acknowledges that such liquidated damages are reasonable in order to compensate the Authority
for damages it will incur as a result of delays in achieving Substantial Completion and Final
Completion. Such damages include, without limitation, (1) loss of revenue for the Authority due
to late service commencement, (2) loss of use, enjoyment and benefit of the Project and
connecting transportation facilities by the general public, (3) additional oversight and
administrative costs, and (4) debt service costs. The Design-Build Team further agrees and
acknowledges that these liquidated damages are incapable of accurate measurement because of,
among other things, the unique nature of the Project and the unavailability of a substitute.

Contract time extension(s) will be administered in accordance with the 2018 Standard
Specifications for Roads and Structures and as may be modified in the Standard Special
Provision entitled “Division One” contained elsewhere in the RFP. A contract time extension
will apply to the Substantial Completion Date and the Final Completion Date provided the
Design-Build Team can demonstrate that such delay is beyond the control of the Design-Build
Team and that construction activities have been delayed (no remaining float on the longest path)
as a direct result of the failure to issue Unlimited Notice to Proceed.

PROPOSAL VALIDITY PERIOD

The Financial Closing Date for full funding for this project is anticipated to occur in May 2019.
However, advanced funding of up to $100 Million is available (in the aggregate for R-2721A, R-
2721B, and R-2828) to cover mobilization, design and right of way acquisition costs payable to
the Design-Build Team under these Contracts, as well as utility relocation costs and the cost of
right-of way borne directly by the Department.

Provided the Authority does not elect to pursue a Best and Final Offer, the Department intends to
issue a Notice of Award to the Design-Build Team with the lowest Adjusted Price within 60

2
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calendar days of the opening of Price Proposals. This Notice of Award will solicit the
submission of contract payment and contract performance bonds. It is anticipated that a written
Limited Notice to Proceed will be issued to the Design-Build Team immediately following
execution of the Contract.

After the determination of the Design-Build Team with the apparent low Adjusted Price, but
prior to Contract execution, and at the Design-Build Team’s own risk, the Design-Build Team
may elect to further the design of the project. If requested in writing by the Design-Build Team,
the Department will review these design submittals. Any such request must acknowledge that
the Design-Build Team is not expecting compensation for said design submittals, related
meetings, or re-submittals until the first partial payment following the Financial Closing Date.

The Design-Build Team agrees, as evidenced by submission of the Technical Proposal and Price
Proposal, to remain bound to all terms, conditions, requirements, and technical components of
the RFP, the Technical Proposal, and Price Proposal until 180 days after the latest submission of
the Price Proposal. In addition, if the Design-Build Team does not opt out of the Price Proposal
adjustment afforded by the Price Proposal Index Project Special Provision, the Design-Build
Team agrees, as evidenced by submission of the Technical Proposal and Price Proposal, to
remain bound to all terms, conditions, requirements, and technical components of the RFP, the
Technical Proposal, and the Price Proposal adjusted in accordance with the Price Proposal Index
Project Special Provision until 365 days after the latest submission of the Price Proposal.

If necessary, this 365-day period may be extended if mutually agreeable by the NCTA and the
Design-Build Team. Otherwise, the Design-Build Team may withdraw their Price Proposal in
accordance with Article 103-4(A) of the Standard Specifications as amended by the Standard
Special Provision entitled Division One contained elsewhere in this RFP. If the Design-Build
Team elects to opt out of the Price Proposal Index Project Special Provision, this election does
not affect the rights of the NCDOT and the Design-Build Team to implement a similar
adjustment mechanism as part of a mutually agreeable extension of the aforementioned 365-day
period.

Immediately following the Financial Closing Date, the NCTA intends to issue an Unlimited
Notice to Proceed, thereby releasing the Design-Build Team to pursue all Work under the
Contract, except as otherwise limited by environmental permits or lack thereof. If a delay in the
Unlimited Notice to Proceed occurs solely due to the failure to provide full funding on or before
June 1, 2019, contract time extension(s) will be granted for an additional calendar day for each
day that the issuance of the Unlimited Notice to Proceed is delayed beyond July 1, 2019. The
time extension will apply to the Substantial Completion Date and the Final Completion Date.

In the event that the Authority elects to proceed with a Best and Final Offer (BAFO), written
notification of this election will be provided within 60 days of the opening of Price Proposals.
Upon such written notification, the Department will release the surety from the obligations of the
bid bond submitted with the original Price Proposal. However, a new bid bond conforming to
the requirements of the Contract will be required with the Design-Build Team’s Price Proposal,
and if applicable their revised Technical Proposal, that is submitted to the Department in
response to the Best and Final Offer Request for Proposals.



C204197 (R-2828) Project Special Provisions Wake and Johnston Counties

PRICE PROPOSAL INDEX

In the event that the issuance of the Unlimited Notice to Proceed is delayed beyond June 1, 2019,
the Price Proposal (Total Lump Sum Amount Bid for the Entire Project) submitted by the
Design-Build Team will be adjusted in accordance with this Project Special Provision.

The Design-Build Team may elect to opt out of the adjustment afforded by this provision. In
such case, the Design-Build Team shall indicate their intention to forego this provision in their
Technical Proposal. In such case, the Design-Build Team agrees, as evidenced by submission of
the Technical Proposal and Price Proposal, to remain bound to all terms, conditions,
requirements, and technical components of the RFP, the Technical Proposal, and the Price
Proposal until 365 days after the latest submission of the Price Proposal.

The Total Lump Sum Amount Bid for the Entire Project will be adjusted based on the 20-City
Construction Cost Index published in the Engineering New Record (e.g. Construction Cost Index
of 11116.42 in July 2018). The index value reported in May 2019 will serve as the baseline
index. The index value for the month in which the Unlimited Notice to Proceed is issued will
then be compared to the baseline index value and the Total Amount Bid for the Entire Project
will be adjusted upward or downward by the same percentage change from the baseline index
value and the index value for the month in which the Unlimited Notice to Proceed is issued.

In the event the issuance of the Unlimited Notice to Proceed occurs between June 1, 2019 and
June 1, 2020, the adjustment to the Total Amount Bid for the Entire Project is limited to a total
5% adjustment upward or downward.

In the unlikely event that the issuance of the Unlimited Notice to Proceed occurs after June 1,
2020, the adjustment to the Total Amount Bid for the Entire Project is limited to a percentage
equal to 5% per annum, prorated by month (e.g. 7.5% cap for 18 month delay).

SUBSTANTIAL COMPLETION BONUS

Time is of the essence in completing the R-2828 project such that the extension of the Triangle
Expressway from its current terminus at NC 55 Bypass to 1-40 can be open to traffic. The
NCTA desires that the work be completed and that the Design-Build Team pursue the work with
such labor, equipment and materials, as necessary to ensure that the project is substantially
completed on or before schedule.

Therefore, the Design-Build Team will receive an incentive payment for each calendar day (up
to 180 days) that the project is substantially complete prior to the date specified in the Design-
Build Team's Technical Proposal. The incentive payment will be graduated in accordance with
the schedule below:
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If the difference between the
Substantial Completion Date
Proposed in the Technical
Proposal and the actual date the
project is deemed to have
achieved Substantial Completion
is:

Then the incentive payment
for each day of early
Substantial Completion will
be:

Provided, however that
the aggregate incentive
paid will not exceed:

1-13 days $5000.00 $65,000.00

14-28 days $7500.00 $210,000.00
29 days to 60 days $10,000.00 $600,000.00
61 days to 180 days $12,500.00 $2,250,000.00

The difference in calendar days between the Substantial Completion Date proposed in the
Technical Proposal and the actual date the project is deemed to have achieved Substantial
Completion shall be utilized in determining the incentive payment, except as noted herein.
Contract time extensions that may be granted during the course of the project will have no
bearing whatsoever on the method of calculating the incentive payment with the two following
exceptions.

(1) If the Unlimited Notice to Proceed is delayed due to a delayed Financial Closing Date as
noted in the Project Special Provision Proposal Validity Period, the Substantial
Completion Date for the purposes of the bonus noted herein will be adjusted in
accordance with the Standard Special Provision entitled Division One contained
elsewhere in this RFP.

(2) In the event that the Design-Build Team can demonstrate that one or more of the
following causes of delay impacts the critical path and therefore the date that Substantial
Completion is achieved, the Substantial Completion Date proposed in the Technical
Proposal, as modified in writing by the NCTA, will be compared to the actual date of
Substantial Completion to calculate the incentive payment, except that the incentive
payment will be 50% of the amount stipulated in the table above.

a. Discovery and resolution related to any previously unidentified archaecological or
historic site;

b. Delay caused by the Toll Systems Integrator;

c. Delay caused by utility relocations, provided the Design-Build Team has
demonstrated due diligence in the utility coordination efforts

INTERMEDIATE CONTRACT TIME #1 AND LIQUIDATED DAMAGES

Intermediate Contract Time #1 is established to ensure that the Toll System Integrator has
adequate time to complete their work by the Substantial Completion Date for this Contract.
Intermediate Contract Time #1 applies to the completion of all work required by the A/l
Electronic Tolling Toll Zone Infrastructure Scope of Work, including all mainline pavement
work within the limits specified in Section 5.2 of the aforementioned Scope of Work.
Intermediate Contract Time #1 also includes all work necessary to design, fabricate, install, and
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erect on the entire project the conduit, fiber optic cable, ITS devices/infrastructure, and other
items as depicted in the /7S Scope of Work and any other scopes of work sufficient to allow
installation and testing of toll technology by the Toll Integrator.

Liquidated Damages for Intermediate Contract Time #1 for completion of all work required by
the All Electronic Tolling Toll Zone Infrastructure Scope of Work and the other work items
specified in this Project Special Provision are Fifteen Thousand Dollars ($15,000.00) per
calendar day.

The Completion Date for this Intermediate Contract Time #1 is 120 calendar days prior to the
Substantial Completion Date.

OTHER LIOUIDATED DAMAGES
(3-17-08) DBI Gl11

Refer to the Transportation Management Scope of Work for more information on Intermediate
Contract Times #2 through #6 regarding lane and road closure restrictions.

Refer to the /7S Scope of Work for more information on Intermediate Contract Times #7 through
#9 regarding damage or disruption to fiber optic communication.

Refer to the Erosion and Sedimentation Control Scope of Work for additional information
regarding liquidated damages due to non-compliance with Erosion and Sedimentation Control
requirements.

PROJECT SCHEDULE

A cost-loaded Critical Path Method Schedule (CPM) is required for this project.

Twelve months prior to the Substantial Completion Date proposed in the Technical Proposal, the
Design-Build Team shall submit a letter summarizing their anticipation of (1) when the various
toll zones will be ready for the Toll System Integrator to begin work and (2) when the project
will be Substantially Complete. This updated letter should be submitted with the Project
Schedule each month thereafter.

In addition to weekly or bi-weekly design coordination, right of way coordination, construction
progress, and safety meetings, the Design-Build Team shall meet with the NCTA each month to
provide a synopsis of the CPM Schedule.

Reference Article 108-2 of the Standard Special Provision entitled Division One found elsewhere
in this RFP.

PAYOUT SCHEDULE
(11-16-09) DBI1 G13

No later than 12:00 o’clock noon on the sixth day after the opening of the Price Proposal, the
responsive proposer with the lowest adjusted price shall submit a proposed Anticipated Monthly
Payout Schedule to the office of the State Contract Officer. The information shall be submitted
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in a sealed package with the outer wrapping clearly marked “Anticipated Monthly Payout
Schedule” along with the Design-Build Team name and the contract number. The Anticipated
Monthly Payout Schedule will be used by the Department to establish the monthly funding levels
for this project. The Anticipated Monthly Payout Schedule shall parallel, and agree with, the
project schedule the Design-Build Team submits as a part of their Technical Proposal. The
schedule shall include a monthly percentage breakdown (in terms of the total contract amount
percentages) of the work anticipated to be completed. The schedule shall begin with the Date of
Availability and end with the actual Completion Date proposed by the Design-Build Team. If
the Payout Schedule is not submitted as stated herein, the Technical and Price Proposals will be
considered irregular by the Department, and the bid may be rejected.

Submit updates of the Anticipated Monthly Payout Schedule on March 15, June 15,
September 15, and December 15 of each calendar year until project acceptance. Submit all
updates to the Resident Engineer with a copy to the NCTA Chief Engineer and the NCDOT State
Construction Engineer.

MOBILIZATION
(8-28-17) DBI GI5B

Revise the 2018 Standard Specifications for Roads and Structures as follows:
Page 8-1, Subarticle 800-2, MEASUREMENT AND PAYMENT

Delete this subarticle in its entirety and replace with the following:

800-2 MEASUREMENT AND PAYMENT

Six percent of the “Total Amount of Bid for Entire Project” shall be considered the lump sum
amount for Mobilization. Partial payments for Mobilization will be made beginning with the
first partial pay estimate paid on the Contract. The first payment will be made at a rate of 30
percent of the lump sum amount calculated for Mobilization. The second payment will occur
with the first partial pay estimate paid following the issuance of the Unlimited Notice to Proceed.
The second payment will be made at the rate of 30 percent of the lump sum amount calculated
for Mobilization. The remaining 40 percent will be paid with the partial pay estimate following
approval of all permits required in the Environmental Permits Scope of Work for this project.

SUBSTANTIAL COMPLETION
(3-22-07) DBI1 G16

The Project will have reached Substantial Completion when all of the following requirements are
satisfied:

1. Through traffic can be placed along the Project or along the work so that all lanes and
shoulders are open such that traffic can move unimpeded at the posted speed. Intersecting
roads and service roads are complete to the extent that they provide the safe and convenient
use of the facility by the public;

2. The final layers of pavement for all lanes and shoulders along the mainline and ramps,
flyovers and loops are complete;



C204197 (R-2828) Project Special Provisions Wake and Johnston Counties

3. All signs for the purposes of safe travel, enforcement of any applicable laws, and guidance of
the public are complete and accepted, including any required for toll collection purposes;

4. All noise walls, guardrails, drainage devices, ditches, excavation and embankment are
complete;

5. Remaining work along the project consists of incidental construction that is away from the
paved portion of the roadway;

6. Except as needed for punch list items identified after Substantial Completion and Corrective
Work identified after Substantial Completion, no subsequent lane closures or slow moving
operations are required on the mainline; and

7. A satisfactory warranty bond is executed and provided to the NCTA. Reference the Project
Special Provision Three-Year Guarantee.

Upon apparent substantial completion of the Project, the Design-Build Team will perform an in-
depth self-inspection to ensure that the Project meets the conditions of Substantial Completion as
defined herein. Upon written recommendation from the Design-Build Team, the Engineer will
perform a subsequent inspection. The results of the Engineer’s inspection will be shared with the
Design-Build Team in writing within two weeks of receipt of the Design-Build Teams' written
recommendation, and the Design-Build Team will be advised as to whether or not the Engineer
has determined Substantial Completion to have been met. Substantial Completion will not have
occurred until all of the recommendations made, if any, at the time of the Engineer’s inspection
have been satisfactorily met.

The Design-Build Team may submit a plan for advanced inspection of certain areas or work to
facilitate the efficient determination of Substantial Completion.

SUBMITTAL OF QUANTITIES, FUEL BASE INDEX PRICE AND OPT-OUT OPTION
1/23/14 DBI1 G43

(A)  Submittal of Quantities

Submit quantities on the Fuel Usage Factor Chart and Estimate of Quantities sheet,
located in the back of this RFP, following the Itemized Proposal Sheet.

The Design-Build Team shall prepare an Estimate of Quantities that they anticipate
incorporating into the completed project and upon which the Price Proposal will be
based. The quantity breakdown shall include all items of work that appear in the Fue/
Usage Factor Chart and Estimate of Quantities sheet. Only those items of work which
are specifically noted in the Fuel Usage Factor Chart and Estimate of Quantities sheet
will be subject to fuel price adjustments.

Submittal The submittal shall be signed and dated by an officer of the Design-Build
Team. The information shall be copied and submitted in a separate sealed package with
the outer wrapping clearly marked “Fuel Price Adjustment” and shall be delivered at the



C204197 (R-2828) Project Special Provisions Wake and Johnston Counties

(B)

©)

(D)

(E)

same time and location as the Technical Proposal. The original shall be submitted in the
Price Proposal.

Trade Secret Information submitted on the Fuel Usage Factor Chart and Estimate of
Quantities sheet will be considered “Trade Secret” in accordance with the requirements
of G.S. 66-152(3) until such time as the Price Proposal is opened.

Base Index Price

The Design-Build Team’s Estimate of Quantities will be used on the various partial
payment estimates to determine fuel price adjustments. The Design-Build Team shall
submit a payment request for quantities of work completed based on the work completed
for that estimate period. The quantities requested for partial payment shall be reflective
of the work actually accomplished for the specified period. The Design-Build Team shall
certify that the quantities are reasonable for the specified period. The base index price for
DIESEL #2 FUEL is $2.3501 per gallon.

Opt Out of Fuel Price Adjustment

If the Design-Build Team elects not to pursue reimbursement for Fuel Price Adjustments,
a quantity of zero shall be entered for all quantities in the Fuel Usage Factor Chart and
Estimate of Quantities sheet and the declination box shall be checked. Failure to
complete this form will mean that the Design-Build Team is declining the Fuel Price
Adjustments for this project.

Change Option

The proposer will not be permitted to change the option after the copy of the Fuel Usage
Factor Chart and Estimate of Quantities sheet is submitted.

Failure to Submit

Failure to submit the completed Fuel Usage Factor Chart and Estimate of Quantities
sheet separately with the Technical Proposal and in the Price Proposal will result in the
Technical and Price Proposal being considered irregular by the Department and the
Technical and Price Proposal may be rejected.

INDIVIDUAL MEETINGS WITH PROPOSERS

(9-1-11)

DBI G048

The NCTA will provide at least two Question and Answer Sessions to meet with each proposer
individually to specifically address questions regarding the draft Requests for Proposals.

After issuance of the First Industry Draft RFP, the NCTA will attempt to arrange a meeting
between each individual proposer and the affected utility owners.

After issuance of the First Industry Draft RFP, the NCTA will attempt to arrange a meeting
between each individual proposer and the Norfolk Southern Railroad.
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The NCTA will afford each proposer two additional meetings with the NCTA (maximum two-
hour time limit per each meeting) to discuss project specifics and address the proposer’s
concerns and questions. These meetings may occur at any time after the first Question and
Answer Session with the proposers and no later than two weeks prior to the Technical Proposal
submittal date. The proposer shall request these meetings in writing to the NCTA Chief
Engineer, providing the NCTA a minimum of one week advance notice of the requested date.
The proposer shall also state in the request those disciplines within the Department that are
requested to be in attendance. The NCTA makes no assurance that the request may be honored
on that specific date or that all disciplines requested can be in attendance.

Additional individual meetings may be permitted in accordance with the Alternative Technical
Concepts and Confidential Questions Project Special Provision found elsewhere in this RFP.

EXECUTION OF BID, NON-COLLUSION AFFIDAVIT, DEBARMENT

CERTIFICATION AND GIFT BAN CERTIFICATION
(124/13) DBI G52

The Proposer's attention is directed to the various sheets in the Request for Proposals which are
to be signed by the Proposer. A list of these sheets is shown below. The signature sheets are
located behind the Itemized Proposal Sheet in this Request for Proposal. The NCDOT bid bond
form is available on-line at:

https://connect.ncdot.gov/letting/Pages/Design-Build-Resources.aspx

or by contacting the Records and Documents office at 919-707-6900.
1. Applicable Signature Sheets: 1, 2, 3, 4, 5, or 6 (Bid)
2. Bid Bond dated the day of the Price Proposal submission

The Proposer shall certify to the best of his knowledge all subcontractors, material suppliers and
vendors utilized herein current status concerning suspension, debarment, voluntary exclusion, or
determination of ineligibility by any federal agency, in accordance with the "Debarment
Certification" located behind the Execution of Bid Non-Collusion Affidavit, Debarment
Certification and Gift Ban Certification signature sheets in this RFP. Execution of the bid
signature sheets in conjunction with any applicable statements concerning exceptions, when such
statements have been made on the "Debarment Certification", constitutes the Proposer’s
certification of "status" under penalty of perjury under the laws of the United States.

SUBMISSION OF DESIGN-BUILD PROPOSAL
(9-1-11) (Rev. 8-30-17) DBI G55A

The Proposer's attention is directed that each Proposer's Design-Build Proposal shall comply
with the following requirements in order for that Design-Build Proposal to be responsive and
considered for award.

10
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1. The Proposer shall be prequalified with the Department prior to submitting a Design-
Build Proposal.

2. The Proposer shall deliver the Technical Proposal and the Price Proposal to the place
indicated, and prior to the times indicated in this Request for Proposals.

3. The Price Proposal documents shall be signed by an authorized employee of the
Proposer.

4. The Price Proposal shall be accompanied by Bid surety in the form of a Bid Bond or Bid
Deposit, dated the day of Price Proposal submission.

5. The Proposer shall complete the form Listing of DBE Subcontractors contained
elsewhere in this RFP in accordance with the Disadvantaged Business Enterprises
Project Special Provision found elsewhere in this RFP.

6. The Design-Build Proposal shall address all the requirements as specified in this Request
for Proposals.

In addition to the above requirements, failure to comply with any of the requirements of
Article 102-8 of the Standard Special Provisions, Division One (found elsewhere in this RFP),
Article 102-9 of the 2018 Standard Specifications for Roads and Structures, or Article 102-10 of
the 2018 Standard Specifications for Roads and Structures and as amended in the Standard
Special Provisions, Division One (found elsewhere in this RFP) may result in a Design-Build
Proposal being rejected.

ALTERNATIVE TECHNICAL CONCEPTS AND CONFIDENTIAL QUESTIONS
(6-8-11) (Rev. 7-20-17) DBI1 G56A

To accommodate innovation that may or may not be specifically allowed by the RFP, or other
documents incorporated into the contract by reference, the Design-Build Team has the option of
submitting Confidential Questions and Alternative Technical Concepts.

Definitions

A Confidential Question is defined as a private query to the NCTA containing information
whose disclosure could alert others to certain details of doing business in a particular manner.

An Alternative Technical Concept is a private query to the NCTA that requests a variance to the
requirements of the RFP, or other documents incorporated into the contract by reference, that is
equal or better in quality or effect, as determined by the NCTA in its sole discretion, and that
have been used elsewhere under comparable circumstances.

Confidential Questions
The Design-Build Team will be permitted to ask Confidential Questions of the NCTA, and

neither the question nor the answer will be shared with other Design-Build Teams. The
Department, in its sole discretion, will determine if a question is considered confidential.

11
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Confidential Questions arising prior to issuance of the Final RFP will be allowed during the
industry review of the draft RFP with the individual Design-Build Teams. The NCTA will
answer the Confidential Question verbally at the industry review meeting, if possible, and / or
through subtle changes in the Final RFP, which will clarify the scope by either allowing or
disallowing the request. To the greatest extent possible, the revision will be made in such a
manner as to not disclose the Confidential Question.

After the issuance of the Final RFP, Confidential Questions may be asked by requesting a
meeting with the NCTA Chief Engineer. The request shall be in writing and provide sufficient
detail to evaluate the magnitude of the request. Questions shall be of such magnitude as to
warrant a special meeting. Minor questions will not be acknowledged or answered. After
evaluation, the NCTA Chief Engineer will respond to the question in writing to the Design-Build
Team and / or through subtle changes in the Final RFP as reflected in an addendum, which will
clarify the scope by either allowing or disallowing the request. To the greatest extent possible,
the revision will be made in such a manner as to not disclose the Confidential Question.

If the Design-Build Team includes work based on the Confidential Questions and answers, the
work shall be discussed in the Technical Proposal.

Alternative Technical Concepts

The Design-Build Team will be allowed to submit an unlimited number of Alternative Technical
Concepts; however, in an effort to minimize the workload of both the NCTA and the Design-
Build Teams, the Design-Build Team is encouraged to utilize the Question and Answer Sessions
and additional Individual Meetings to discuss potential ATCs prior to their submittal.

Preliminary ATCs may be submitted at any time following the issuance of the first Industry
Draft and prior to 6 weeks prior to the deadline for submitting the Technical Proposal. Formal
ATCs may be submitted at any time following the issuance of the first Industry Draft and prior to
4 weeks prior to the deadline for submitting the Technical Proposal. Additional information
requested by the NCTA, including a Formal ATC submitted following a favorable response on a
Preliminary ATC, shall be submitted no later than 3 weeks prior to the deadline for submitting
Technical Proposal, unless otherwise permitted in writing by the NCTA Chief Engineer.

The Design-Build Team may include an ATC in the Technical and Price Proposal only if the
ATC has been received by the NCTA in accordance with the requirements above and it has been
approved by the NCTA (including conditionally approved ATCs, if all conditions are met).

The Design-Build Team shall be solely responsible for reviewing all versions of the RFP,
including all Addenda, and determining variances required by a Formal ATC. The Design-Build
Team is cautioned that the NCTA’s approval in no way implies that the Design-Build Team has
requested approval of all the required variances to the RFP requirements. Additionally, should
the NCTA revise the RFP after a Formal ATC has been approved, the Design-Build Team shall
be solely responsible for reviewing the RFP and determining if the ATC deviates from the
revised requirements. If necessary, the Design-Build Team must submit a request for approval of
all additional required variance(s) no later than two weeks prior to the deadline for submitting
the Technical Proposal.

12
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An ATC shall in no way take advantage of an error or omission in the RFP, or other documents
incorporated into the contract by reference. If, at the sole discretion of the NCTA, an ATC is
deemed to take advantage of an error or omission in the RFP, or other documents incorporated
into the contract by reference, the RFP will be revised without regard to confidentiality. If at any
time, the NCTA receives a documented question on the project similar to a concept submitted in
the form of a Preliminary ATC or Formal ATC, the NCTA reserves the right to revise the RFP
without further regard for confidentiality.

For ATCs that contain multiple concepts or variations to the same concept, the NCTA may
require that the Design-Build Team re-submit multiple ATCs or review and respond to all
concepts or variations contained in the ATC.

By approving an ATC, the NCTA acknowledges that the ATC may be included in the design and
RFC Plans; however, approval of any ATC in no way relieves the Design-Build Team of its
obligation to satisfy (1) other contract requirements not specifically identified in the ATC
submittal; (2) any obligation that may arise under applicable laws and regulations; and
(3) any obligation mandated by the regulatory agencies as a permit condition.

ATC Submittals

Each ATC submittal shall include three individually bound hard copies and an electronic .pdf file
of the entire submittal and shall be submitted to the NCTA Chief Engineer. Excluding the ATC
distribution letter and supporting information that is provided as an attachment, the ATC shall
not include any reference to the submitter’s identity.

Formal ATCs
Each Formal ATC submittal shall include the following information:

1) Description - A detailed description and schematic drawings of the configuration of the
ATC or other appropriate descriptive information (including, if appropriate, product
details [i.e., specifications, construction tolerances, special provisions] and a traffic
operational analysis, if appropriate);

2) Usage - Where and how the ATC would be used on the project;

3) Deviations - References to all RFP requirements, or other documents incorporated into
the contract by reference, that are inconsistent with the proposed ATC, an explanation of
the nature of the deviations from said requirements, and a request for approval of such
variance(s);

4) Analysis - An analysis justifying use of the ATC and why the variance to the RFP
requirements, or other documents incorporated into the contract by reference, should be
allowed;

5) Impacts - Discussion of potential impacts on vehicular traffic, environmental impacts
identified, community impact, safety and life-cycle project impacts, and infrastructure
costs (including impacts on the cost of repair and maintenance);

13
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6) History - A detailed description of other projects where the ATC has been used, the
success of such usage, and names and telephone numbers of project owners that can
confirm such statements;

7) Risks - A description of added risks to the Department, NCTA, and other entities
associated with implementing the ATC; and

8) Costs - An estimate of the ATC implementation costs to the NCTA, the Design-Build
Team, and other entities (right of way, utilities, mitigation, long term maintenance, etc.).

The Formal ATC, if approved, shall be included in the Price Proposal if the Design-Build Team
elects to include it in their Technical Proposal.

Review of ATCs

A panel will be selected to review each ATC, which may or may not include members of the
Technical Review Committee. The Design-Build Team shall make no direct contact with any
member of the review panel, except as may be permitted by the NCTA Chief Engineer.
Unapproved contact with any member of the review panel will result in a disqualification of that
ATC.

The NCTA may request additional information regarding a proposed ATC at any time. To the
greatest extent possible, the NCTA will return responses to, or request additional information
from, the Design-Build Team within 15 business days of the original submittal of a Formal ATC.
If additional information is requested, the NCTA will provide a response within five business
days of receipt of all requested information.

The NCTA may conduct confidential one-on-one meeting(s) to discuss the Design-Build Team’s
ATC. Under no circumstances will the Department or NCTA be responsible or liable to the
Design-Build Team or any other party as a result of disclosing any ATC materials, whether the
disclosure is deemed required by law, by a court order, or occurs through inadvertence, mistake
or negligence on the part of the Department or NCTA or their respective officers, employees,
contractors, or consultants.

In the event that the NCTA receives ATCs from more than one Design-Build Team that are
deemed by the NCTA, in its sole discretion, to be similar in nature, the NCTA reserves the right
to modify the RFP without further regard for confidentiality.

NCTA Response to Formal ATCs

The NCTA will review each Formal ATC and will respond to the Design-Build Team with one
of the following determinations:

1) The ATC is approved.

2) The ATC is not approved.

14
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3) The ATC is not approved in its present form, but may be approved upon satisfaction, in
the NCTA’s sole discretion, of certain identified conditions that shall be met or certain
clarifications or modifications that shall be made (conditionally approved).

4) The submittal does not qualify as an ATC but may be included in the Design-Build
Proposal without an ATC (i.e., the concept complies with the baseline requirements of
the RFP).

5) The submittal does not qualify as an ATC and may not be included in the Design-Build
Proposal.

6) The ATC is deemed to take advantage of an error or omission in the RFP, or other
documents incorporated into the contract by reference, in which case the ATC will not be
considered, and the RFP will be revised to correct the error or omission.

7) A documented question has been received outside of the ATC process on the same topic
and the RFP will be revised to address that question.

8) More than one ATC has been received on the same topic and the NCTA has elected to
exercise its right to revise the RFP. This response could also follow and supersede one of
the other previously supplied responses above.

9) The ATC contains multiple concepts and has not been considered. Should the Design-
Build Team wish to pursue one or more of the concepts presented in the ATC, a submittal
for each individual concept will be required.

Formal ATC Inclusion in Technical Proposal

The Design-Build Team may incorporate one or more approved Formal ATCs as part of its
Technical and Price Proposals. If the NCTA responded to a Formal ATC by stating that it would
be approved if certain conditions were met, those conditions shall be stipulated and met in the
Technical Proposal.

In addition to outlining each implemented Formal ATC, and providing assurances to meet all
attached conditions, the Design-Build Team shall also include a copy of the Formal ATC
approval letter from the NCTA Chief Engineer in each of the twelve Technical Proposals
submitted. This letter will be included in the distribution of the Technical Proposals to the
Technical Review Committee.

Approval of a Formal ATC in no way implies that the Formal ATC will receive a favorable
review from the Technical Review Committee. The Technical Proposals will be evaluated in
regards to the evaluation criteria found in this RFP, regardless of whether or not Formal ATCs
are included.

The Price Proposal shall reflect all incorporated Formal ATCs. Except for incorporating
approved Formal ATCs, the Technical Proposal may not otherwise contain exceptions to, or
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deviations from, the requirements of the RFP, or other documents incorporated into the contract
by reference.

Preliminary ATCs

At the Design-Build Team’s option, a Preliminary ATC submittal may be made that presents a
concept and a brief narrative of the benefits of said concept. The purpose of allowing such a
Preliminary ATC is to limit the Design-Build Team’s expense in the pursuit of a Formal ATC
that may be quickly denied by the NCTA.

To the greatest extent possible, the NCTA will review Preliminary ATCs within ten business
days of submittal and provide written comments that include one of the responses noted below.
The NCTA’s response to a Preliminary ATC submittal will be one of the following or a variation
thereof:

1) The Preliminary ATC is denied;

2) The Preliminary ATC would be considered as a Formal ATC if the Design-Build Team so
elects to pursue a Formal ATC submission;

3) An ATC is not required;

4) A documented question has been received outside of the ATC process on the same topic and
the RFP will be revised to address that question;

5) More than one ATC has been received on the same topic and the NCTA has elected to
exercise its right to revise the RFP;

6) The ATC takes advantage of an error or omission in the RFP or other documents
incorporated into the contract by reference, in which case the ATC will not be considered and
the RFP will be revised to correct the error or omission; or

7) The ATC contains multiple concepts and has not been considered, in which case an ATC for
each individual concept will be required.

The NCTA in no way warrants that a favorable response to a Preliminary ATC submittal will
translate into a favorable response to a Formal ATC submittal. Likewise, a favorable response to
a Preliminary ATC submittal is not sufficient to include the ATC in a Technical Proposal.

SCHEDULE OF ESTIMATED COMPLETION PROGRESS
(07-15-08) DBI G58

The Design-Build Team's attention is directed to the Standard Special Provision entitled
Availability of Funds - Termination of Contracts included elsewhere in this RFP. The
Department of Transportation's schedule of estimated completion progress for this project as
required by that Standard Special Provision is as follows:
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Fiscal Year Progress (Dollar Value)
2019 (07/01/18 — 06/30/19) 11% of Total Amount Bid
2020 (07/01/19 — 06/30/20) 29% of Total Amount Bid
2021 (07/01/20 — 06/30/21) 28% of Total Amount Bid
2022 (07/01/21 — 06/30/22) 19% of Total Amount Bid
2023 (07/01/22 — 06/30/23) 12% of Total Amount Bid
2024 (07/01/23 — 06/30/24) 1% of Total Amount Bid

The NCTA does not intend to limit progress based on the above schedule of estimated progress
unless required to do so by the North Carolina General Assembly or the trustee of the project
funds.

The Design-Build Team shall also furnish its own CPM schedule in accordance with Article 108-
2 of the Standard Special Provision entitled Division One contained elsewhere in the RFP. Any
acceleration of the progress as shown by the Design-Build Team's CPM schedule over the
progress as shown above shall be subject to the approval of NCTA.

DISADVANTAGED BUSINESS ENTERPRISE
(10-16-07) (Rev. 8-30-17) 102-15(0) SP1 G61 DBI1 G061

Description

The purpose of this Special Provision is to carry out the U.S. Department of Transportation’s
policy of ensuring nondiscrimination in the award and administration of contracts financed in
whole or in part with Federal funds. This provision is guided by 49 CFR Part 26.

Definitions

Additional DBE Subcontractors - Any DBE submitted at the time of bid that will not be used to
meet the DBE goal. No submittal of a Letter of Intent is required.

Committed DBE Subcontractor - Any DBE submitted at the time of bid that is being used to
meet the DBE goal by submission of a Letter of Intent. Or any DBE used as a replacement for
a previously committed DBE firm.

Contract Goal Requirement - The approved DBE participation at time of award, but not greater
than the advertised contract goal.

DBE Goal - A portion of the total contract, expressed as a percentage that is to be performed by
committed DBE subcontractor(s).

Disadvantaged Business Enterprise (DBE) - A firm certified as a Disadvantaged Business
Enterprise through the North Carolina Unified Certification Program.

Goal Confirmation Letter - Written documentation from the Department to the Proposer

confirming the Design-Build Team’s approved, committed DBE participation along with a
listing of the committed DBE firms.
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Manufacturer - A firm that operates or maintains a factory or establishment that produces on the
premises, the materials or supplies obtained by the Design-Build Team.

Regular Dealer - A firm that owns, operates, or maintains a store, warehouse, or other
establishment in which the materials or supplies required for the performance of the contract are
bought, kept in stock, and regularly sold to the public in the usual course of business. A regular
dealer engages in, as its principal business and in its own name, the purchase and sale or lease of
the products in question. A regular dealer in such bulk items as steel, cement, gravel, stone, and
petroleum products need not keep such products in stock, if it owns and operates distribution
equipment for the products. Brokers and packagers are not regarded as manufacturers or regular
dealers within the meaning of this section.

North Carolina Unified Certification Program (NCUCP) - A program that provides
comprehensive services and information to applicants for DBE certification, such that
an applicant is required to apply only once for a DBE certification that will be honored by all
recipients of USDOT funds in the state and not limited to the Department of Transportation only.
The Certification Program is in accordance with 49 CFR Part 26.

United States Department of Transportation (USDOT) - Federal agency responsible for issuing
regulations (49 CFR Part 26) and official guidance for the DBE program.

Forms and Websites Referenced in this Provision

DBE Payment Tracking System - On-line system in which the Design-Build Team enters the
payments made to DBE subcontractors who have performed work on the project.

https://apps.dot.state.nc.us/Vendor/PaymentTracking/

DBE-IS Subcontractor Payment Information - Form for reporting the payments made to all
DBE firms working on the project.

https://connect.ncdot.gov/business/Turnpike/Documents/Form%20DBE-
IS%?20Subcontractor%20Payment%20Information.pdf

RF-1 DBE Replacement Request Form - Form for replacing a committed DBE.

http://connect.ncdot.gov/projects/construction/Construction%20Forms/DBE%20MBE %20
WBE%20Replacement%20Request%20Form.pdf

SAF Subcontract Approval Form - Form required for approval to sublet the contract.

http://connect.ncdot.gov/projects/construction/Construction %20Forms/Subcontract%20
Approval%20Form%20Rev.%202012.zip
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JC-1 Joint Check Notification Form - Form and procedures for joint check notification. The form
acts as a written joint check agreement among the parties providing full and prompt disclosure of
the expected use of joint checks.

http://connect.ncdot.gov/projects/construction/Construction %20Forms/Joint%20Check%
20Notification%20Form.pdf

Letter of Intent - Form signed by the Contractor and the DBE subcontractor, manufacturer
or regular dealer that affirms that a portion of said contract is going to be performed by the
signed DBE for the amount listed at the time of bid.

http://connect.ncdot.gov/letting/LetCentral/Letter%200f%20Intent%20t0%20Perform%
20as%20a%20Subcontractor.pdf

Listing of DBE Subcontractors Form - Form for entering DBE subcontractors on a project that
will meet this DBE goal contained elsewhere in this RFP.

http://connect.ncdot.gov/municipalities/Pages/Bid-Proposals-for-LGA.aspx

Subcontractor Quote Comparison Sheet - Spreadsheet for showing all subcontractor quotes
in the work areas where DBEs quoted on the project. This sheet is submitted with good faith
effort packages.

http://connect.ncdot.gov/business/SmallBusiness/Documents/DBE %20Subcontractor%20
Quote%20Comparison%20Example.xls

DBE Goal

The following DBE goal for participation by Disadvantaged Business Enterprises is established
for this contract:

Disadvantaged Business Enterprises 10.0%

(A)  If the DBE goal is more than zero, the Design-Build Team shall exercise all necessary
and reasonable steps to ensure that DBEs participate in at least the percent of the contract
as set forth above as the DBE goal.

(B)  If the DBE goal is zero, the Design-Build Team shall make an effort to recruit and use
DBESs during the performance of the contract. Any DBE participation obtained shall be
reported to the Department.

This goal is to be met through utilization of highway construction contractors and / or right of

way acquisition firms. Utilization of DBE firms performing design, other preconstruction
services, or Construction Engineering and Inspection are not included in this goal.

19



C204197 (R-2828) Project Special Provisions Wake and Johnston Counties

Directory of Transportation Firms (Directory)

Real-time information is available about firms doing business with the Department and firms that
are certified through NCUCP in the Directory of Transportation Firms. Only firms identified
in the Directory as DBE certified shall be used to meet the DBE goal. The Directory can be
found at the following link.

https://partner.ncdot.gov/VendorDirectory/default.html

The listing of an individual firm in the directory shall not be construed as an endorsement of the
firm’s capability to perform certain work.

Listing of DBE Subcontractors

At the time of bid, Proposers shall submit all DBE participation that they anticipate to use during
the life of the contract. Only those identified to meet the DBE goal will be considered
committed, even though the listing shall include both committed DBE subcontractors and
additional DBE subcontractors. Additional DBE subcontractor participation submitted at the
time of bid will be used toward the Department’s overall race-neutral goal. Only those firms with
current DBE certification at the time of Price Proposal opening will be acceptable for listing in
the Proposer’s submittal of DBE participation. The Design-Build Team shall indicate the
following required information:

(1) If the DBE goal is more than zero,

(a) Proposers, at the time the Price Proposal is submitted, shall submit a listing of
DBE participation, including the names and addresses on Listing of DBE
Subcontractors contained elsewhere in the contract documents in order for the
Price Proposal to be considered responsive. Proposers shall indicate the total
dollar value of the DBE participation for the contract.

(b) If Proposers have no DBE participation, they shall indicate this on the Listing of
DBE Subcontractors by entering the word “None” or the number “0.” This form
shall be completed in its entirety. Blank forms will not be deemed to represent
zero participation. Price Proposals submitted that do not have DBE participation
indicated on the appropriate form will not be read publicly during the opening of
the Price Proposals. The Department will not consider these Price Proposals for
award and the proposal will be rejected.

(c) The Proposer shall be responsible for ensuring that the DBE is certified at the
time of bid by checking the Directory of Transportation Firms. If the firm is not
certified at the time of the opening of the Price Proposals, that DBE’s
participation will not count towards achieving the corresponding goal.

2) If the DBE goal is zero, entries on the Listing of DBE Subcontractors are not required for

the zero goal, however any DBE participation that is achieved during the project shall be
reported in accordance with requirements contained elsewhere in this special provision.
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DBE Prime Contractor

When a certified DBE firm proposes on a contract that contains a DBE goal, the DBE firm is
responsible for meeting the goal or making good faith efforts to meet the goal, just like any other
proposer. In most cases, a DBE proposer on a contract will meet the DBE goal by virtue of the
work it performs on the contract with its own forces. However, all the work that is performed by
the DBE proposer and any other DBE subcontractors will count toward the DBE goal. The DBE
proposer shall list itself along with any DBE subcontractors, if any, in order to receive credit
toward the DBE goal.

For example, if the DBE goal is 45.0% and the DBE proposer will only perform 40.0% of the
contract work, the prime will list itself at 40.0%, and the additional 5.0% shall be obtained
through additional DBE participation with DBE subcontractors or documented through a good
faith effort.

DBE prime contractors shall also follow Sections A and B listed under Listing of
DBE Subcontractor just as a non-DBE proposer would.

Written Documentation — Letter of Intent

The Proposer shall submit written documentation for each DBE that will be used to meet the
DBE goal of the contract, indicating the Proposer’s commitment to use the DBE in the contract.
This documentation shall be submitted on the Department’s form titled Letter of Intent.

The documentation shall be received in the office of the State Contractor Utilization Engineer or
at DBE@ncdot.gov no later than 10:00 a.m. on the sixth calendar day following opening of Price
Proposals, unless the sixth day falls on an official state holiday. In that situation, it is due in the
office of the State Contractor Utilization Engineer no later than 10:00 a.m. on the next official
state business day.

If the Proposer fails to submit the Letter of Intent from each committed DBE to be used toward
the DBE goal, or if the form is incomplete (i.e. both signatures are not present), the
DBE participation will not count toward meeting the DBE goal. If the lack of this participation
drops the commitment below the DBE goal, the Design-Build Team shall submit evidence of
good faith efforts, completed in its entirety, to the State Contractor Utilization Engineer or
DBE@ncdot.gov no later than 10:00 a.m. on the eighth calendar day following opening of the
Price Proposals, unless the eighth day falls on an official state holiday. In that situation, it is due
in the office of the State Contractor Utilization Engineer no later than 10:00 a.m. on the next
official state business day.

Submission of Good Faith Effort
If the Proposer fails to meet or exceed the DBE goal the Proposer with the apparent adjusted low

price shall submit to the Department documentation of adequate good faith efforts made to reach
the DBE goal.
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A hard copy and an electronic copy of this information shall be received in the office of the
State Contractor Utilization Engineer or at DBE@ncdot.gov no later than 10:00 a.m. on the sixth
calendar day following opening of the Price Proposals unless the sixth day falls on an official
state holiday. In that situation, it is due in the office of the State Contractor Utilization Engineer
no later than 10:00 a.m. on the next official state business day. If the Design-Build Team cannot
send the information electronically, then one complete set and nine copies of this information
shall be received under the same time constraints above.

Note: Where the information submitted includes repetitious solicitation letters, it will be
acceptable to submit a representative letter along with a distribution list of the firms that were
solicited. Documentation of DBE quotations shall be a part of the good faith effort submittal.
This documentation may include written subcontractor quotations, telephone log notations of
verbal quotations, or other types of quotation documentation.

Consideration of Good Faith Effort for Projects with DBE Goals More Than Zero

Adequate good faith efforts mean that the Proposer took all necessary and reasonable steps to
achieve the goal which, by their scope, intensity, and appropriateness, could reasonably be
expected to obtain sufficient DBE participation. Adequate good faith efforts also mean that the
Proposer actively and aggressively sought DBE participation. Mere pro forma efforts are not
considered good faith efforts.

The Department will consider the quality, quantity, and intensity of the different kinds of efforts
a Proposer has made. Listed below are examples of the types of actions a proposer will take in
making a good faith effort to meet the goal and are not intended to be exclusive or exhaustive,
nor is it intended to be a mandatory checklist.

(A)  Soliciting through all reasonable and available means (e.g. attendance at pre-bid
meetings, advertising, written notices, use of verifiable electronic means through the use
of the NCDOT Directory of Transportation Firms) the interest of all certified DBEs who
have the capability to perform the work of the contract. The Proposer must solicit this
interest within at least ten days prior to the opening of the Price Proposals to allow the
DBEs to respond to the solicitation. Solicitation shall provide the opportunity to DBEs
within the Division and surrounding Divisions where the project is located. The Proposer
must determine with certainty if the DBEs are interested by taking appropriate steps to
follow up initial solicitations.

(B)  Selecting portions of the work to be performed by DBEs in order to increase the
likelihood that the DBE goals will be achieved. Where appropriate, break out contract
work items into economically feasible units to facilitate DBE participation, even when
the prime contractor might otherwise prefer to perform these work items with its own
forces. Negotiate with subcontractors to assume part of the responsibility to meet the
contract DBE goal when the work to be sublet includes potential for DBE participation
(2" and 3™ tier subcontractors).

22



C204197 (R-2828) Project Special Provisions Wake and Johnston Counties

©

(D)

(E)

(F)

(G)

(H)

Providing interested DBEs with adequate information about the plans, specifications, and
requirements of the contract in a timely manner to assist them in responding to
a solicitation.

(1) Negotiating in good faith with interested DBEs. It is the Proposer’s responsibility
to make a portion of the work available to DBE subcontractors and suppliers and
to select those portions of the work or material needs consistent with the available
DBE subcontractors and suppliers, so as to facilitate DBE participation. Evidence
of such negotiation includes the names, addresses, and telephone numbers of
DBEs that were considered; a description of the information provided regarding
the plans and specifications for the work selected for subcontracting; and
evidence as to why additional agreements could not be reached for DBEs
to perform the work.

2) A proposer using good business judgment would consider a number of factors
in negotiating with subcontractors, including DBE subcontractors, and would take
a firm’s price and capabilities as well as contract goals into consideration.
However, the fact that there may be some additional costs involved in finding and
using DBEs is not in itself sufficient reason for a proposer’s failure to meet the
contract DBE goal, as long as such costs are reasonable. Also, the ability or desire
of a prime contractor to perform the work of a contract with its own organization
does not relieve the Proposer of the responsibility to make good faith efforts.
Proposing Design-Build Teams are not, however, required to accept higher quotes
from DBE:s if the price difference is excessive or unreasonable.

Not rejecting DBEs as being unqualified without sound reasons based on a thorough
investigation of their capabilities. The Proposer’s standing within its industry,
membership in specific groups, organizations, or associates and political or social
affiliations (for example, union vs. non-union employee status) are not legitimate causes
for the rejection or non-solicitation of bids in the Proposer’s efforts to meet the project
goal.

Making efforts to assist interested DBEs in obtaining bonding, lines of credit, or
insurance as required by the recipient or proposer.

Making efforts to assist interested DBEs in obtaining necessary equipment, supplies,
materials, or related assistance or services.

Effectively using the services of available minority / women community organizations;
minority / women contractors’ groups; Federal, State, and local minority / women
business assistance offices; and other organizations as allowed on a case-by-case basis to
provide assistance in the recruitment and placement of DBEs. Contact within seven days
from the Price Proposals opening the Business Opportunity and Work Force
Development Unit at DBE@ncdot.gov to give notification of the Proposer’s inability to
get DBE quotes.
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(D Any other evidence that the Proposer submits which shows that the Proposer has made
reasonable good faith efforts to meet the DBE goal.

In addition, the Department may take into account the following:

(1) Whether the Proposer’s documentation reflects a clear and realistic plan for
achieving the DBE goal.

2) The Proposer’s past performance in meeting the DBE goals.

(3) The performance of other proposers in meeting the DBE goal. For example, when
the Proposer with the apparent adjusted low price fails to meet the DBE goal, but
others meet it, you may reasonably raise the question of whether, with additional
reasonable efforts the Proposer with the apparent adjusted low price could have
met the goal. If the Proposer with the apparent adjusted low price fails to meet the
DBE goal, but meets or exceeds the average DBE participation obtained by other
proposers, the Department may view this, in conjunction with other factors, as
evidence of the Proposer with the apparent adjusted low price having made a
good faith effort.

If the Department does not award the contract to the Proposer with the apparent adjusted low
price, the Department reserves the right to award the contract to the Proposer with the next
adjusted lowest adjusted price that can satisfy to the Department that the DBE goal can be met or
that an adequate good faith effort has been made to meet the DBE goal.

Non-Good Faith Appeal

The State Contractual Services Engineer will notify the Design-Build Team verbally and in
writing of non-good faith. A Design-Build Team may appeal a determination of non-good faith
made by the Goal Compliance Committee. If a Design-Build Team wishes to appeal the
determination made by the Committee, they shall provide written notification to the State
Contractual Services Engineer or at DBE@ncdot.gov. The appeal shall be made within two
business days of notification of the determination of non-good faith.

Counting DBE Participation Toward Meeting DBE Goal

(A)  Participation
The total dollar value of the participation by a committed DBE will be counted toward
the contract goal requirement. The total dollar value of participation by a committed DBE
will be based upon the value of work actually performed by the DBE and the actual
payments to DBE firms by the Design-Build Team.

(B)  Joint Checks

Prior notification of joint check use shall be required when counting DBE participation
for services or purchases that involves the use of a joint check. Notification shall be
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©)

(D)

(E)

(F)

through submission of Form JC-1 (Joint Check Notification Form) and the use of joint
checks shall be in accordance with the Department's Joint Check Procedures.

Subcontracts (Non-Trucking)

A DBE may enter into subcontracts. Work that a DBE subcontracts to another DBE firm
may be counted toward the contract goal requirement. Work that a DBE subcontracts to a
non-DBE firm does not count toward the contract goal requirement. If a DBE contractor
or subcontractor subcontracts a significantly greater portion of the work of the contract
than would be expected on the basis of standard industry practices, it shall be presumed
that the DBE is not performing a commercially useful function. The DBE may present
evidence to rebut this presumption to the Department. The Department's decision on the
rebuttal of this presumption is subject to review by the Federal Highway Administration
but is not administratively appealable to USDOT.

Joint Venture

When a DBE performs as a participant in a joint venture, the Design-Build Team may
count toward its contract goal requirement a portion of the total value of participation
with the DBE in the joint venture, that portion of the total dollar value being a distinct
clearly defined portion of work that the DBE performs with its forces.

Suppliers

A Design-Build Team may count toward its DBE requirement 60.0 percent of its
expenditures for materials and supplies required to complete the contract and obtained
from a DBE regular dealer and 100.0 percent of such expenditures from a DBE
manufacturer.

Manufacturers and Regular Dealers

A Design-Build Team may count toward its DBE requirement the following expenditures
to DBE firms that are not manufacturers or regular dealers:

(1) The fees or commissions charged by a DBE firm for providing a bona fide
service, such as professional, technical, consultant, or managerial services, or for
providing bonds or insurance specifically required for the performance of
a DOT-assisted contract, provided the fees or commissions are determined to be
reasonable and not excessive as compared with fees and commissions customarily
allowed for similar services.

2) With respect to materials or supplies purchased from a DBE, which is neither
a manufacturer nor a regular dealer, count the entire amount of fees or
commissions charged for assistance in the procurement of the materials and
supplies, or fees or transportation charges for the delivery of materials or supplies
required on a job site (but not the cost of the materials and supplies themselves),
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provided the fees are determined to be reasonable and not excessive as compared
with fees customarily allowed for similar services.

Commercially Useful Function

(A)

(B)

DBE Utilization

The Design-Build Team may count toward its contract goal requirement only
expenditures to DBEs that perform a commercially useful function in the work of a
contract. A DBE performs a commercially useful function when it is responsible for
execution of the work of the contract and is carrying out its responsibilities by actually
performing, managing, and supervising the work involved. To perform a commercially
useful function, the DBE shall also be responsible with respect to materials and supplies
used on the contract, for negotiating price, determining quality and quantity, ordering the
material and installing (where applicable) and paying for the material itself. To determine
whether a DBE is performing a commercially useful function, the Department will
evaluate the amount of work subcontracted, industry practices, whether the amount the
firm is to be paid under the contract is commensurate with the work it is actually
performing and the DBE credit claimed for its performance of the work, and any other
relevant factors.

DBE Utilization in Trucking

The following factors will be used to determine if a DBE trucking firm is performing
a commercially useful function:

(1) The DBE shall be responsible for the management and supervision of the entire
trucking operation for which it is responsible on a particular contract, and there
shall not be a contrived arrangement for the purpose of meeting DBE goals.

2) The DBE shall itself own and operate at least one fully licensed, insured, and
operational truck used on the contract.

3) The DBE receives credit for the total value of the transportation services it
provides on the contract using trucks it owns, insures, and operates using drivers
it employs.

4) The DBE may subcontract the work to another DBE firm, including
an owner-operator who is certified as a DBE. The DBE who subcontracts work to
another DBE receives credit for the total value of the transportation services the
subcontracted DBE provides on the contract.

(5) The DBE may also subcontract the work to a non-DBE firm, including from
an owner-operator. The DBE who subcontracts the work to a non-DBE is entitled
to credit for the total value of transportation services provided by the
non-DBE subcontractor not to exceed the value of transportation services
provided by DBE-owned trucks on the contract. Additional participation by
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non-DBE subcontractors receives credit only for the fee or commission it receives
as a result of the subcontract arrangement. The value of services performed under
subcontract agreements between the DBE and the Design-Build Team will not
count towards the DBE contract requirement.

(6) A DBE may lease truck(s) from an established equipment leasing business open
to the general public. The lease must indicate that the DBE has exclusive use of
and control over the truck. This requirement does not preclude the leased truck
from working for others during the term of the lease with the consent of the DBE,
so long as the lease gives the DBE absolute priority for use of the leased truck.
This type of lease may count toward the DBE’s credit as long as the driver is
under the DBE’s payroll.

(7) Subcontracted / leased trucks shall display clearly on the dashboard the name of
the DBE that they are subcontracted / leased to and their own company name if it
is not identified on the truck itself. Magnetic door signs are not permitted.

DBE Replacement

When a Design-Build Team has relied on a commitment to a DBE firm (or an approved
substitute DBE firm) to meet all or part of a contract goal requirement, the Design-Build Team
shall not terminate the DBE for convenience. This includes, but is not limited to, instances in
which the Design-Build Team seeks to perform the work of the terminated subcontractor with
another DBE subcontractor, a non-DBE subcontractor, or with the Contractor’s own forces or
those of an affiliate. A DBE may only be terminated after receiving the Engineer’s written
approval based upon a finding of good cause for the termination. The prime contractor must give
the DBE firm five calendar days to respond to the prime contractor’s notice of termination and
advise the prime contractor and the Department of the reasons, if any, why the firm objects to the
proposed termination of its subcontract and why the Department should not approve the action.

All requests for replacement of a committed DBE firm shall be submitted to the Engineer for
approval on Form RF-1 (DBE Replacement Request). If the Design-Build Team fails to follow
this procedure, the Prime Contractor or other affiliated companies within the Design-Build Team
may be disqualified from further bidding for a period of up to six months.

The Design-Build Team shall comply with the following for replacement of a committed DBE:
(A)  Performance Related Replacement
When a committed DBE is terminated for good cause as stated above, an additional DBE
that was submitted at the time of bid may be used to fulfill the DBE commitment. A good
faith effort will only be required for removing a committed DBE if there were no

additional DBEs submitted at the time of bid to cover the same amount of work as the
DBE that was terminated.
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(B)

If a replacement DBE is not found that can perform at least the same amount of work as
the terminated DBE, the Design-Build Team shall submit a good faith effort documenting
the steps taken. Such documentation shall include, but not be limited to, the following:

(1)

)

3)
4

Copies of written notification to DBEs that their interest is solicited in contracting
the work defaulted by the previous DBE or in subcontracting other items of work
in the contract.

Efforts to negotiate with DBEs for specific subbids including, at a minimum:

(a) The names, addresses, and telephone numbers of DBEs who were
contacted.

(b) A description of the information provided to DBEs regarding the plans
and specifications for portions of the work to be performed.

A list of reasons why DBE quotes were not accepted.

Efforts made to assist the DBEs contacted, if needed, in obtaining bonding or
insurance required by the Design-Build Team.

Decertification Replacement

(1)

)

When a committed DBE is decertified by the Department after the
SAF (Subcontract Approval Form) has been received by the Department, the
Department will not require the Design-Build Team to solicit replacement
DBE participation equal to the remaining work to be performed by the decertified
firm. The participation equal to the remaining work performed by the decertified
firm will count toward the contract goal requirement.

When a committed DBE is decertified prior to the Department receiving the
SAF (Subcontract Approval Form) for the named DBE firm, the Design-Build
Team shall take all necessary and reasonable steps to replace the DBE
subcontractor with another DBE subcontractor to perform at least the same
amount of work to meet the DBE goal requirement. If a DBE firm is not found to
do the same amount of work, a good faith effort must be submitted to NCDOT
(Reference A herein for required documentation).

Changes in the Work

When the Engineer makes changes that result in the reduction or elimination of work to be
performed by a committed DBE, the Design-Build Team will not be required to seek additional
participation. When the Engineer makes changes that result in additional work to be performed
by a DBE based upon the Design-Build Team’s commitment, the DBE shall participate in
additional work to the same extent as the DBE participated in the original contract work.
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When the Engineer makes changes that result in extra work, which has more than a minimal
impact on the contract amount, the Design-Build Team shall seek additional participation by
DBESs unless otherwise approved by the Engineer.

When the Engineer makes changes that result in an alteration of plans or details of construction,
and a portion or all of the work had been expected to be performed by a committed DBE, the
Design-Build Team shall seek participation by DBEs unless otherwise approved by the Engineer.

When the Design-Build Team requests changes in the work that result in the reduction or
elimination of work that the Design-Build Team committed to be performed by a DBE, the
Design-Build Team shall seek additional participation by DBEs equal to the reduced DBE
participation caused by the changes.

Reports and Documentation

A SAF (Subcontract Approval Form) shall be submitted for all work which is to be performed by
a DBE subcontractor. The Department reserves the right to require copies of actual subcontract
agreements involving DBE subcontractors.

When using transportation services to meet the contract commitment, the Design-Build Team
shall submit a proposed trucking plan in addition to the SAF. The plan shall be submitted prior to
beginning construction on the project. The plan shall include the names of all trucking firms
proposed for use, their certification type(s), the number of trucks owned by the firm, as well as
the individual truck identification numbers, and the line item(s) being performed.

Within 30 calendar days of entering into an agreement with a DBE for materials, supplies
or services, not otherwise documented by the SAF as specified above, the Design-Build Team
shall furnish the Engineer a copy of the agreement. The documentation shall also indicate the
percentage (60.0% or 100.0%) of expenditures claimed for DBE credit.

Reporting Disadvantaged Business Enterprise Participation

The Design-Build Team shall provide the Engineer with an accounting of payments made to all
DBE firms, including material suppliers and contractors at all levels (prime, subcontractor,
or second tier subcontractor). This accounting shall be furnished to the Engineer for any given
month by the end of the following month. Failure to submit this information accordingly may
result in the following action:

(A)  Withholding of money due in the next partial pay estimate; or

(B) Removal of an approved Prime Contractor or other affiliated companies within the
Design-Build Team from the prequalified bidders’ list or the removal of other entities
from the approved subcontractors list.

While each contractor (prime, subcontractor, 2nd tier subcontractor) is responsible for accurate

accounting of payments to DBEs, it shall be the prime contractor’s responsibility to report all
monthly and final payment information in the correct reporting manner.
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Failure on the part of the Design-Build Team to submit the required information in the time
frame specified may result in the disqualification of that Prime Contractor and any affiliate
companies within the Design-Build Team from further bidding until the required information is
submitted.

Failure on the part of any subcontractor to submit the required information in the time frame
specified may result in the disqualification of that Prime Contractor or any affiliate companies
within the Design-Build Team from being approved for work on future DOT projects until the
required information is submitted.

Design-Build Teams reporting transportation services provided by non-DBE lessees shall
evaluate the value of services provided during the month of the reporting period only.

At any time, the Engineer can request written verification of subcontractor payments.

The Design-Build Team shall report the accounting of payments through the Department’s
DBE Payment Tracking System.

Failure to Meet Contract Requirements

Failure to meet contract requirements in accordance with Subarticle 102-15(J) of the
2018 Standard Specifications for Roads and Structures may be cause to disqualify the Prime
Contractor or any affiliated companies within the Design-Build Team from further bidding for a

specified length of time.

PROTECTION OF RAILROAD INTEREST

Under the terms of this Project Special Provision and the provisions referred to herein, the North
Carolina Department of Transportation shall hereinafter be called “Sponsor”, and the Norfolk
Southern Railway Company shall hereinafter be called “Railroad”.

The Norfolk Southern — Special Provisions for Protection of Railway Interests, found in
Appendix E of the Norfolk Southern Public Projects Manual, is hereby incorporated by reference
into this Contract. The following additional statements are to be included as addenda to the
aforementioned provision:

e Section 2.A.2 - should include the following contact information:
Unless noted elsewhere in these provisions, all contact with Railroad should be addressed to
Mr. Scott Overbey
Public Projects Engineer

scott.overbey@nscorp.com

e Section 7.A.3 - The following paragraph shall be added as the third paragraph
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Should such violations or unscheduled, unauthorized work by the Contractor result in full
time flagging being required by the Railroad, the additional cost of such flagging above
normal flagging cost shall be deducted from the final payment to the Contractor as provided
in Article 109-9 of the Standard Specifications. Neither Department nor Railroad will be
liable for damages resulting from unscheduled or unauthorized work.

e Section 7.C.1 - Include the following sentence at the end of the first paragraph

The Contractor shall reimburse the Railroad for any costs of the flagging which is required
for work for the benefit of the Contractor.

e Section 8.A - Include the following sentence at the end of the first paragraph

The Contractor will be required to bear all costs incidental, including flagging, to such
crossings whether services are performed by his own forces or by Railroad personnel.
Written approval from the Engineer is required prior to use of the crossings.

e Section 14.C - Insurance documents shall be submitted to the Sponsor at the following
address:

NCDOT Rail Division
Engineering & Safety Branch
C/O State Railroad Agent
1556 Mail Service Center
Raleigh, NC 27699-1556

REOUIREMENTS FOR CABLES CROSSING RAILROADS
(5-24-18)

Railroad Crossings

The Design-Build Team shall acquire all necessary Railroad Agreements and / or Letters of
Acknowledgement on the Department’s behalf to cross under the property owned by Norfolk
Southern Railway Corporation (NSRC). The Department will sign the Railroad Agreements once
they are approved by NSRC. The Design-Build Team shall be responsible for all applicable fees
associated with obtaining the Railroad Agreements and / or Letters of Acknowledgement; and
shall provide the General Contractor’s Liability Insurance and the Railroad Protective Liability
Insurance. To initiate this process, the Design-Build Team shall fully complete the application
process as described at the website noted below:

http://www.nscorp.com/content/nscorp/en/real-estate/norfolk-southern-services/wire-pipeline-
fiber-optic-projects.html

Do not commence cable routings under railroad-owned facilities until notification and
coordination with the Engineer, NSRC has occurred. All work associated with the crossings shall
conform to the NSRC’s specifications.

The NSRC crossing is located just east of Old McCullers Rd. at STA 503.
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Flagging Protection or Watchman Service

The Design-Build Team shall provide a minimum of 30 days advance written notice to NSRC in
order that flagging service can be arranged and provided. The Design-Build Team shall not
undertake any work within the NSRC right of way until the flagman is at the job site.

Delays Caused by Operations of Others

Neither the Department nor NSRC assumes any responsibility for any work performed by others
in connection with the construction of the project, and the Design-Build Team shall have no
claim whatsoever against the Department or NSRC for any inconvenience, delay, or additional
cost incurred by the Design-Build Team on account of such operations by others.

Cooperation with Others

The Design-Build Team shall cooperate with others participating in the construction of the
project to the end that all work may be carried on to the best advantage.

Authority of Railroad Engineer

The authorized representative of NSRC, hereinafter referred to as the Railroad Engineer, shall
have the final authority in all matters affecting the safe maintenance of railroad traffic of his
company.

Interference with Railroad Operations

The Design-Build Team shall arrange and conduct work so that there will be no interference with
railroad operations, including train, signal, telephone and telegraphic services, or damage to the
NSRC property or to the poles, wire, and other facilities of tenants on the rights of way of
NCRR. Wherever work is liable to affect the operations or safety of trains, the Design-Build
Team shall first submit the method of doing such work to the Railroad Engineer for review and
approval. However, such approval will not relieve the Design-Build Team from liability. Should
conditions arise from or in connection with the Design-Build Team’s construction and / or
construction methods that require immediate and unusual provisions be made to protect train
operations and / or NSRC property, the Design-Build Team shall be responsible for making such
provisions and if, in the judgment of the Railroad Engineer such provisions are insufficient, the
Railroad Engineer or the Department may, at the expense of the Design-Build Team, require or
provide such provisions as may be deemed necessary.

Storage of Materials

Do not store materials or equipment where they will interfere with railroad operations, nor on the
NSRC rights of way without first obtaining permission from the Railroad Engineer. Such
permission will be with the understanding that NSRC will not be liable for damage to such
material or equipment from any cause, and that the Railroad Engineer may move or require the
Design-Build Team to move, at the Design-Build Team’s expense, such material and equipment.
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Completion and Acceptance of Work

Upon completion of the work, remove from within the limits of the NSRC rights of way all
machinery, equipment, surplus materials, or rubbish and leave such rights of way in a neat and
orderly condition. After the final inspection has been made and work found to be completed in a
satisfactory manner acceptable to the Department and NSRC, the Department will be notified of
NSRC’s acceptance in writing by NSRC.

Failure to Comply

In the event the Design-Build Team violates or fails to comply with any of the RFP
requirements:

(1) The Railroad Engineer may require that the Design-Build Team vacate NSRC
property.

(2) The Engineer may withhold all monies due the Design-Build Team on monthly
statements.

Any such orders shall remain in effect until the Design-Build Team has remedied the situation to
the satisfaction of the Railroad Engineer and the Engineer.

Railroad Site Data

The Design-Build Team shall verify with NSRC the number of tracks, the number of trains per
day and the maximum train speed at these locations. The Design-Build Team shall have no
claims whatsoever against either NSRC or the Department for any delays or additional costs
incurred based on changes in this information.

Preconstruction Meeting

The Design-Build Team shall invite representatives from NSRC to the project’s Preconstruction
Meeting. Regardless of the need for an agreement, the Design-Build Team shall adhere to all the
requirements contained in the NSRC Special Provisions for Protection of Railway Interests
provided by the Department, which by reference, shall be incorporated and made a part of this
contract.

CERTIFICATION FOR FEDERAL-AID CONTRACTS
(3-21-90) DBI G85

The Proposer certifies, by signing and submitting a Design-Build Proposal, to the best of his or
her knowledge and belief, that:

(1) No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or
employee of any Federal agency, a Member of Congress, an officer or employee of
Congress, or an employee of a Member of Congress in connection with the awarding of
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any Federal contract, the making of any Federal grant, the making of any Federal loan,
the entering into of any cooperative agreement, and the extension, continuation, renewal,
amendment, or modification of any Federal contract, grant, loan, or cooperative
agreement.

2) If any funds other than Federal appropriated funds have been paid or will be paid to any
person for influencing or attempting to influence an officer or employee of any Federal
agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with this Federal contract, grant, loan, or cooperative
agreement, the undersigned shall complete and submit Standard Form-LLL, Disclosure
Form to Report Lobbying, in accordance with its instructions.

This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making
or entering into this transaction imposed by Section 1352, Title 31, U.S. Code. Any person who
fails to file the required certification shall be subject to a civil penalty of not less than $10,000
and not more than $100,000 for each such failure.

The Proposer also agrees by submitting a Design-Build Proposal that he or she shall require that
the language of this certification be included in all lower tier subcontracts, which exceed
$100,000 and that all such sub-recipients shall certify and disclose accordingly.

CONTRACTOR'S LICENSE REQUIREMENTS
(7-1-95) DBI1 G88

If the Design-Build Team does not hold the proper license to perform any plumbing, heating, air
conditioning, or electrical work in this contract, he will be required to sublet such work to a
contractor properly licensed in accordance with Article 2 of Chapter 87 of the General Statutes
(licensing of heating, plumbing, and air conditioning contractors) and Article 4 of Chapter 87 of
the General Statutes (licensing of electrical contractors).

U.S. DEPARTMENT OF TRANSPORTATION HOTLINE
(11-22-94) 108-5 DB1 G100

To report bid rigging activities call: ~ 1-800-424-9071

The U.S. Department of Transportation (DOT) operates the above toll-free hotline Monday
through Friday, 8:00 a.m. to 5:00 p.m. eastern time. Anyone with knowledge of possible bid
rigging, bidder collusion, or other fraudulent activities should use the hotline to report such
activities.

The hotline is part of the DOT's continuing effort to identify and investigate highway

construction contract fraud and abuse is operated under the direction of the DOT Inspector
General. All information will be treated confidentially and caller anonymity will be respected.
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CARGO PREFERENCE ACT
(2-16-16) DB1 G100

Privately owned United States-flag commercial vessels transporting cargoes are subject to the
Cargo Preference Act (CPA) of 1954 requirements and regulations found in 46 CFR 381.7.
Contractors are directed to clause (b) of 46 CFR 381.7 as follows:

(b)  Contractor and Subcontractor Clauses. "Use of United States-flag vessels: The contractor
agrees-

“(1) To utilize privately owned United States-flag commercial vessels to ship at least 50
percent of the gross tonnage (computed separately for dry bulk carriers, dry cargo liners,
and tankers) involved, whenever shipping any equipment, material, or commodities
pursuant to this contract, to the extent such vessels are available at fair and reasonable
rates for United States-flag commercial vessels.

(2) To furnish within 20 days following the date of loading for shipments originating
within the United States or within 30 working days following the date of loading for
shipments originating outside the United States a legible copy of a rated, 'on-board'
commercial ocean bill-of-lading in English for each shipment of cargo described in
paragraph (b) (1) of this section to both the Contracting Officer (through the prime
contractor in the case of subcontractor bills-of-lading) and to the Division of National
Cargo, Office of Market Development, Maritime Administration, Washington, DC
20590.

(3) To insert the substance of the provisions of this clause in all subcontracts issued
pursuant to this contract."

SUBSURFACE INFORMATION
(3-22-07) DB1 G112D

Available subsurface information will be provided on this project. The Design-Build Team shall
be responsible for additional investigations and for verifying the accuracy of the subsurface
information supplied by the Department.

COOPERATION BETWEEN CONTRACTORS
(07/1/95) (Rev 01-11-08) DBI1 G133

The Design-Build Team's attention is directed to Article 105-7 of the Standard Special Provision,
Division One contained elsewhere in this RFP. The following projects are in the immediate
vicinity of R-2828:

e [-5111 - Wake and Johnston County, Design-Build widening of [-40.
R-2721B — Wake County, Design-Build Triangle Expressway from east of Pierce Olive
Road to east of US 401

The Design-Build Team on this project shall cooperate with the Design-Build Teams and

Contractors working within or adjacent to the limits of this project to the extent that the work can
be carried out to the best advantage of all concerned.
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The NCTA will advertise and select a contractor for Landscaping after the award of this contract
and therefore no landscaping shall be included in the Design-Build Team’s Price Proposal. This
contract will encompass the entire corridor and construction will be performed concurrent with
this Design-Build contract. The landscape contract, and the availability of landscape work areas
will be structured to accommodate the Design-Build Team's construction sequence. The Design-
Build Team shall coordinate with the Toll System Integrator in the planning, scheduling, design
and construction of the elements that are collective to both entities. The Design-Build Team
shall integrate the toll system integration schedules into the CPM schedule and make work areas
available, as needed, to successfully meet the contract substantial completion date and contract
completion dates. Close coordination with the Toll System Integrator is essential.

The Design-Build Team for this project shall be required to meet and coordinate with the Toll
Integration, Landscaping, and any other Contractors necessary to successfully plan, design, and
construct the project.

Meetings shall be scheduled and attended by authorized representatives of this Design-Build
Team and include personnel from the Toll Integration Contractor, Landscaping Contractor, any
other pertinent Contractors, and representatives from the NCTA and NCDOT. At a minimum,
there shall be a pre-construction meeting, meetings during the construction process, and a post-
construction meeting. One final meeting shall be held to reach concurrence that all the
construction and toll facility components have been installed properly and function to provide
the ability to collect revenue from this freeway.

In consideration of the cooperation that will be necessary between the R-2828 and 1-5111
Design-Build Teams for the construction of any R-2828 bridge substructures in the median of
[-40, the NCTA will commit to a 5-day turnaround time on the review of substructure design
submittals for these bridges. In addition, provided at least three lanes are open along I-40 in the
immediate vicinity of the median pier construction, the liquidated damages associated with lane
closures on [-40 (ICT #3) will not apply.

PRICE PROPOSAL DOCUMENTATION
(7-31-12) (Rev. 8-3-15) DBI1 G142

General

The successful Design-Build Team shall submit the original, unaltered Price Proposal
documentation or a certified copy of the original, unaltered Price Proposal documentation used to
prepare the Price Proposal for this contract to the Department within ten days after receipt of
notice of award of contract. Such documentation shall be placed in escrow with a banking
institution or other bonded document storage facility selected by the Department.

The Department and the NCTA will not execute the contract until the original, unaltered Price

Proposal documentation or a certified copy of the original, unaltered Price Proposal
documentation has been received by the Department.
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Terms

Price Proposal Documentation — Price Proposal Documentation shall mean all written
information, working papers, computer printouts, electronic media, charts, and all other data
compilations which contain or reflect information, data, and calculations used by the Proposer in
the preparation of the Price Proposal. The term Price Proposal documentation includes, but is
not limited to, Design-Build Team equipment rates, Design-Build Team overhead rates, labor
rates, efficiency or productivity factors, arithmetical calculations, and quotations from
subcontractors and material suppliers to the extent that such rates and quotations were used by
the Proposer in formulating and determining the Price Proposal. The term Price Proposal
documentation also includes any manuals, which are standard to the industry used by the
Proposer in determining the Price Proposal. Such manuals may be included in the Price Proposal
documentation by reference. Such reference shall include the name and date of the publication
and the publisher. Price Proposal Documentation does not include bid documents provided by
the Department for use by the Proposer in bidding on this project. The Price Proposal
Documentation can be in the form of electronic submittal (i.e. thumb drive) or paper. If the
Bidder elects to submit the Bid Documentation in electronic format, the Department requires a
backup submittal (i.e. a second thumb drive) in case one is corrupted.

Design-Build Team’s Representative — Officer of the Prime Contractor’s company; if not an
officer, the Contractor shall supply a letter signed and notarized by an officer of the Prime
Contractor’s company, granting permission for the representative to sign the escrow agreement
on behalf of the Prime Contractor.

Escrow Agent — Officer of the select banking institution or other bonded document storage
facility authorized to receive and release Price Proposal documentation.

Escrow Agreement Information

A draft copy of the Escrow Agreement will be mailed to the Proposer after the notice of award
for informational purposes. The Proposer and Department will sign the actual Escrow Agreement
at the time the Price Proposal documentation is delivered to the Escrow Agent.

Failure to Provide Price Proposal Documentation

The Proposer’s failure to provide the original, unaltered Price Proposal documentation or a
certified copy of the original, unaltered Price Proposal documentation within ten days after the
notice of award is received by him may be just cause for rescinding the award of the contract and
may result in the removal of the Proposer from the Department’s list of qualified bidders for a
period of up to 180 days. Award may then be made to the Proposer with the next lowest adjusted
price or the work may be readvertised and constructed under the contract or otherwise, as the
NCTA may decide.

Submittal of Price Proposal Documentation

(A) Appointment — Email specs@ncdot.gov or call 919.707.6900 to schedule an
appointment.
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(B)  Delivery - A representative of the Proposer shall deliver the original, unaltered Price
Proposal documentation or a certified copy of the original, unaltered Price Proposal
documentation to the Department, in a container suitable for sealing, within ten days after
the notice of award is received.

(C)  Packaging — The container shall be no larger than 15.5 inches in length by 12 inches wide
by 11 inches high and shall be water resistant. The container shall be clearly marked on
the face and the back of the container with the following information: Price Proposal
Documentation, Bidder’s Name, Bidder’s Address, Date of Escrow Submittal, Contract
Number, TIP Number if applicable, and County.

Affidavit

Price Proposal documentation will be considered a certified copy if the Proposer includes an
affidavit stating that the enclosed documentation is an EXACT copy of the original
documentation used by the Proposer to determine the bid for this project. The affidavit shall also
list each Price Proposal document with sufficient specificity so a comparison may be made
between the list and the Price Proposal documentation to ensure that all of the Price Proposal
documentation listed in the affidavit has been enclosed for escrow. The affidavit shall attest that
the affiant has personally examined the Price Proposal documentation, that the affidavit lists all
of the documents used by the proposer to determine the bid for this project, and that all Price
Proposal documentation has been included. The affidavit shall be signed by a chief officer of the
company, have the person’s name and title typed below the signature, and the signature shall be
notarized at the bottom of the affidavit.

Verification

Upon delivery of the Price Proposal documentation, the Department's Contract Officer and the
Design-Build Team's representative will verify the accuracy and completeness of the Price
Proposal documentation compared to the affidavit. Should a discrepancy exist, the Design-Build
Team's representative shall immediately furnish the Department's Contract Officer with any
other needed Price Proposal documentation. The Department's Contract Officer upon
determining that the Price Proposal documentation is complete will, in the presence of the
Design-Build Team's representative, immediately place the complete Price Proposal
documentation and affidavit in the container and seal it. Both parties will deliver the sealed
container to the Escrow Agent for placement in a safety deposit box, vault, or other secure
accommodation.

Confidentiality of Price Proposal Documentation

The Price Proposal documentation and affidavit in escrow are, and will remain, the property of
the Proposer. The Department has no interest in, or right to, the Price Proposal documentation
and affidavit other than to verify the contents and legibility of the Price Proposal documentation
unless the Design-Build Team gives written notice of intent to file a claim, files a written claim,
files a written and verified claim, or initiates litigation against the Department or NCTA. In the
event of such written notice of intent to file a claim, filing of a written claim, filing a written and
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verified claim, or initiation of litigation against the Department or NCTA, or receipt of a letter
from the Design-Build Team authorizing release, the Price Proposal documentation and affidavit
may become the property of the Department for use in considering any claim or in litigation as
the Department may deem appropriate.

Any portion or portions of the Price Proposal documentation designated by the Proposer as a
trade secret at the time the Price Proposal documentation is delivered to the Department's
Contract Officer shall be protected from disclosure as provided by G.S. 132-1.2.

Duration and Use

The Price Proposal documentation and affidavit shall remain in escrow until 60 calendar days
from the time the Prime Contractor receives the final estimate; or until such time as the Design-
Build Team:

(A)  Gives written notice of intent to file a claim,

(B)  Files a written claim,

(C)  Files a written and verified claim,

(D) Initiates litigation against the Department or NCTA related to the contract; or
(E)  Authorizes in writing its release.

Upon the giving of written notice of intent to file a claim, filing a written claim, filing a written
and verified claim, or the initiation of litigation by the Design-Build Team against the
Department or NCTA, or receipt of a letter from the Design-Build Team authorizing release, the
Department or NCTA may obtain the release and custody of the Price Proposal documentation.

The Proposer certifies and agrees that the sealed container placed in escrow contains all of the
Price Proposal documentation used to determine the Price Proposal and that no other Price
Proposal documentation shall be relevant or material in litigation over claims brought by the
Design-Build Team arising out of this contract.

Release of Price Proposal Documentation to the Contractor

If the Price Proposal documentation remains in escrow 60 calendar days after the time the
Design-Build Team receives the final estimate and the Design-Build Team has not filed a written
claim, filed a written and verified claim, or has not initiated litigation against the Department or
NCTA related to the contract, the Department will instruct the Escrow Agent to release the
sealed container to the Prime Contractor.

The Prime Contractor will be notified by certified letter from the Escrow Agent that the Price
Proposal documentation will be released to the Prime Contractor. The Prime Contractor or his
representative shall retrieve the Price Proposal documentation from the Escrow Agent within 30
days of the receipt of the certified letter. If the Prime Contractor does not receive the documents
within 30 days of the receipt of the certified letter, the Department will contact the Prime
Contractor to determine final dispersion of the Price Proposal documentation.
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Payment

The cost of the escrow will be borne by the Department. There will be no separate payment for
all costs of compilation of the data, container, or verification of the Price Proposal
documentation. Payment at the various contract unit or lump sum prices in the contract will be
full compensation for all such costs.

DISPUTE REVIEW BOARD (DRB)

GENERAL
A. Definitions

Dispute — A contractual issue that involves cost and/or time (either credits or additions) that
remains unresolved following good faith negotiations between authorized representatives of the
Design-Build Team and the North Carolina Turnpike Authority (NCTA).

Dispute Review Board (DRB) — three neutral individuals, selected as provided herein, who
review Disputes and renders findings and recommendations based on the Contract.

B. Formal DRB Review
This provision provides for a formal DRB review process.

Any of the procedures for the formal DRB Review established by this provision may be altered
or modified by mutual written agreement of the Design-Build Team and the NCTA to better suit
the needs of a particular Dispute.

C. Summary

A DRB will be established to assist in the analysis of Disputes that arise between the Design-

Build Team and the NCTA, to include, but not be limited to, Articles 104-4, 104-8(B) or 108-10
of the 2018 Standard Specifications for Roads and Structures.

It is not intended for the NCTA or the Design-Build Team to default on their normal
responsibilities to cooperatively and fairly settle their differences by indiscriminately assigning
them to the DRB. It is intended that the DRB encourage the NCTA and Design-Build Team to
resolve potential disputes without resorting to this alternative resolution procedure.

Utilization of the DRB does not relieve the Design-Build Team or NCTA from complying with
all Contract terms and conditions, and does not waive any notice or timeliness requirements of
the Standard Specifications for Roads and Structures. However, if a Dispute is referred to the
DRB, the claim submittal and review time frames may be superseded by time frames established
by the DRB, and agreed to in writing by both the Design-Build Team and the NCTA.

Either the Design-Build Team or the NCTA may refer a Dispute to the DRB. Such referral
should be initiated as soon as it appears that the normal NCTA-Design-Build Team dispute
resolution effort is not succeeding. However, prior to referring a Dispute to the DRB, the NCTA
and Design-Build Team must agree on the central or core issue to bring before the DRB.
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Promptly thereafter, the DRB will impartially consider the Dispute(s) referred to it. The DRB
will provide non-binding written findings and recommendations to the Design-Build Team and
the NCTA.

Although the findings and recommendations of the DRB should carry great weight for both the
Design-Build Team and the NCTA, they are not binding on either the Design-Build Team or the
NCTA.

The Dispute Review Board is a condition of this Contract. The NCTA and the Design-Build
Team agree that the submission of any unresolved dispute or claim to the DRB is a condition
precedent to the Design-Build Team submitting a final claim.

D. Scope

This provision describes the purpose, procedure, function, and features of the DRB. A Three-
Party Agreement among the NCTA, Design-Build Team, and the selected DRB members will
formalize creation of the DRB and establish the scope of its services and the rights and
responsibilities of the Design-Build Team and the NCTA.

E. Purpose

The purpose of the DRB is to provide an independent and impartial review of the Dispute and
provide non-binding written findings and recommendations, in accordance with the Contract,
applicable contract law, industry practices, and the facts presented.

It is not the purpose, or responsibility, of the DRB to resolve the Dispute. That responsibility
remains with the Design-Build Team and the NCTA. However, it is anticipated that the DRB
review will assist the Design-Build Team and the NCTA in resolving the Dispute.

Creation of the DRB is not intended as a substitute for NCTA or Design-Build Team
responsibility to make a good-faith effort to settle the Dispute. Indiscriminate referral of
disputes to the DRB without prior attempts by the Design-Build Team and the NCTA to resolve
them shall be avoided. The Design-Build Team or NCTA shall exhaust resolution through
normal processes and an agreed upon escalation process prior to escalating an issue to the DRB.

F. Continuance of Work

Both the Design-Build Team and the NCTA shall proceed diligently with the work and comply
with all applicable Contract provisions while the DRB considers a Dispute.

G. Tenure of DRB

The DRB will be deemed established after the NCTA, the Design-Build Team and the DRB
execute the Three-Party Agreement.

The DRB will be dissolved as of the end of the contract unless earlier terminated or dissolved by
mutual agreement of the Design-Build Team and the NCTA. If mutually agreed upon by the
Design-Build Team and the NCTA, the DRB may be dissolved on the date of final payment to
the Design-Build Team.
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MEMBERSHIP

General

The DRB will consist of three members selected as provided below.

B. Criteria

Experience

1.

It is desirable that all DRB members be experienced with the construction process
including design, construction, contract administration, contract law, and resolution of
construction disputes.

It is not necessary that the DRB members be intimately familiar with the specific type of
construction involved in the Dispute. The DRB may consult technical experts if the need
arises under provisions provided for elsewhere in this Special Provision

Neutrality

1.

It is imperative that the DRB members be neutral, act impartially, and be free of any
conflict of interest.

For purposes of this subparagraph, the term “member” also includes the member’s
current primary or full-time employer, and “involved” means having a contractual
relationship with either the Design-Build Team or the NCTA, such as a subcontractor,
architect, engineer, or construction manager.

Prohibitions; disqualifying relationships for prospective members:

(a) An ownership interest in any entity involved in the Project or Contract, or a financial
interest in the Contract, except for payment for services on this Dispute Review
Board;

(b) Previous employment by, or financial ties to, any party involved in the Contract
within a period of eighteen (18) months prior to award of the Contract, except for fee-
based consulting services on other projects;

(¢c) A close professional or personal relationship with any key member of any entity
involved in the Contract which, in the judgment of either the Design-Build Team or
the NCTA, could suggest partiality; or

(d) Prior involvement in the project of a nature that could compromise the prospective
member’s ability to participate impartially in the DRB’s activities.
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4. Prohibitions; disqualifying relationships for members:

(a) Employment, including fee-based consulting services, by any entity involved in the
construction contract except with the express approval of both the Design-Build
Team and the NCTA;

(b) Discussion concerning, or the making of, an agreement with any entity involved in
the Contract regarding employment after the Contract is completed.

5. Any of the provisions of 1 through 4 above may be waived by mutual written agreement
of the Design-Build Team and the NCTA.

C. Disclosure Statement

As a part of the selection process, all prospective DRB members will be required to submit
complete disclosure statements for the approval of both the Design-Build Team and the NCTA.
Each statement shall include a resume of experience, together with a declaration describing all
past, present, and anticipated or planned future relationships, including indirect relationships
through the prospective member’s primary or full-time employer, to this project and with the
Design-Build Team or the NCTA, or others involved in the Contract, including subcontractors,
suppliers, design professionals, and consultants. Disclosure of close professional or personal
relationships with all key members of the Design-Build Team or the NCTA or other parties
involved in the construction Contract shall be included.

D. Selection Process

Within 30 calendar days of the Unlimited Notice to Proceed, or as otherwise mutually agreed
upon by the Design-Build Team and NCTA, the Design-Build Team and the NCTA will jointly
select the DRB using the following procedure:

1. To form a DRB, the NCTA will provide to the Design-Build Team a copy of the resume
and references of the person proposed for the DRB. Likewise, the Design-Build Team
will provide NCTA the resume and references for their proposed DRB Member. The
Design-Build Team and the NCTA will confirm the availability, neutrality, experience,
and expertise of the nominees. Both the NCTA and Design-Build Team will have the
ability to reject the others nominee. The parties shall continue to exchange nominee
information until each party has selected a nominee that is acceptable to the other party.
The NCTA shall be responsible for notifying the nominees of their selection.

2. Once the two mutually agreeable nominees have confirmed their participation within the
DRB, they shall be responsible for selecting a third DRB member, who shall become the
DRB Chairperson.

3. Should the need arise to select a replacement DRB member; the replacement member
shall be selected in the same manner that the member to be replaced was selected.
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E. Three-Party Agreement

The DRB members and the authorized representatives of the Design-Build Team and the NCTA
shall execute the Dispute Review Board Three-Party Agreement within 2 weeks after the
selections are made.

OPERATION
A. General

The DRB will operate in accordance with this provision. The DRB may initiate, with the
concurrence of the NCTA and Design-Build Team, new procedures or modifications to existing
procedures as it deems appropriate.

B. Contract Documents, Reports and Information
The NCTA will provide a set of the contract documents to each DRB member.

The DRB members will be kept informed of construction activity and other developments by
means of timely transmittal of relevant information requested by the DRB and prepared by the
Design-Build Team and the NCTA in the normal course of construction, including, but not
limited to, periodic reports and minutes of progress meetings. At any time, the DRB may request
copies of documents that are normally generated by the Design-Build Team or the NCTA during
the course of business throughout the Project. Only during the resolution of a specific dispute
may the DRB request reports, documents or other information that is not normally generated
during the course of business, and this information shall be limited to that which is specific to
this dispute.

C. Periodic Meetings and Visits

Meetings or site visits may be needed as mutually agreed among the NCTA, the Design-Build
Team, and the DRB.

Site visits should cover all active segments of the work. Representatives of both the Design-
Build Team and the NCTA shall accompany the DRB during project meetings or site visits.

The DRB shall be provided “issue logs™ and “Supplemental Agreement/Change Order Logs”
throughout the life of the contract.

REVIEW OF DISPUTES
A. General

The Design-Build Team and the NCTA will cooperate to ensure that the DRB considers Disputes
promptly, taking into consideration the particular circumstances and the time required to prepare
appropriate documentation.

Procedures and time periods may be modified by mutual agreement.
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B. Prerequisites to Review

A Dispute is subject to referral to the DRB when either the Design-Build Team or the NCTA
believes that bilateral negotiations have reached an impasse. However, the NCTA and Design-

Build Team must agree on the central or core issue to bring before the DRB prior to referring a
dispute to the DRB.

C. Requesting Review

Either the Design-Build Team or the NCTA may refer a dispute to the DRB. Requests for DRB
review shall be submitted in writing to the Chairperson of the DRB. The Request for Review
shall state clearly and in full detail the specific core issue of the Dispute to be considered by the
DRB. A copy of the request shall be simultaneously provided to the other party.

After conferring with both the Design-Build Team and the NCTA, the DRB Chairperson will
establish a submittal/presentation schedule. Unless the Design-Build Team and the NCTA both
agree otherwise, the presentation shall be scheduled no sooner than 30 days after receipt of the
Request for Review and no sooner than 14 days after receipt of the rebuttal information.

Concise written position statements shall be prepared by both the Design-Build Team and the
NCTA, with page number references to any supporting documentation, and submitted to each
DRB member and simultaneously to the other party.

Any rebuttal information to the position statements shall be submitted to each DRB member and
simultaneously to the other party

D. Presentation

Unless otherwise agreed by the DRB, the Design-Build Team and the NCTA, the presentation
will be conducted at the NCTA office. However, any location that would be more convenient
and still provide all required facilities and access to necessary documentation is satisfactory.
Private deliberations of the DRB may be held at any convenient location.

The Design-Build Team and the NCTA shall have representatives in attendance at all
presentations. The party that brought the dispute before the DRB will make its presentation first.
A full presentation of the dispute shall be allowed without interruption, except from the DRB.
Once all information is presented the other party may provide a rebuttal, at which time each
party will be allowed successive rebuttals until all aspects of the dispute are fully covered. The
DRB members, the Design-Build Team and the NCTA may ask questions, request clarification,
or ask for additional data. In difficult or complex cases, additional presentations may be
necessary in order to facilitate full consideration and understanding of all the evidence presented
by both the Design-Build Team and the NCTA. Both the Design-Build Team and the NCTA
shall be provided adequate opportunity to present their evidence, documentation, and statement
regarding all issues before the DRB. No documents, materials, reports, analysis or other
information of any type shall be referenced in the presentations or considered by the DRB in its
review unless the same was previously provided to the other party as supporting documentation
for the position statement.
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Unless otherwise agreed by the Design-Build Team and the NCTA, presentations will relate to
issues of entitlement only. Contract time extensions and compensation will be resolved between
NCTA and the Design-Build Team, in accordance with the provisions of the 2018 Standard
Specifications for Roads and Structures as amended by the Standard Special Provision entitled
Division One contained elsewhere in this RFP.

Normally, a formal transcript of the presentations will not be prepared. When requested by
either the Design-Build Team or the NCTA, the DRB may allow recordation and transcription
with the cost to be allocated to the party requesting such documentation. Such transcript, when
prepared, shall not constitute the official record of the DRB Review. The record prepared by the
DRB shall be the official record of the DRB Review. The DRB may provide for audio or video
recordings of the presentations for the use of the DRB only.

The Design-Build Team and the NCTA shall not have their attorneys in attendance at the
presentations to counsel and/or advise them.

If either the Design-Build Team or the NCTA fails to appear before the DRB on the date
scheduled for the presentations, without justifiable cause, the dispute will continue under the
applicable provisions of the 2018 NCDOT Standard Specifications for Roads and Structures and
this Contract.

E. Deliberations

After the presentation is concluded, the DRB will confer to formulate its findings and
recommendations. All DRB deliberations shall be conducted in private, with all individual
views kept confidential.

If the DRB desires technical assistance, the DRB will make a request in writing to both parties
(Design-Build Team and NCTA) briefly defining the scope and estimated budget for the
services. Direct attorney advisement or assistance is prohibited. If mutually agreeable, the
Design-Build Team and NCTA will execute an agreement with a service provider. The Design-
Build Team and NCTA will equally share the costs for the service provider. In the typical
situation the special services provider will respond to questions from the DRB in private
consultation between the provider and the DRB and no permanent record of the questions or
responses will be required by the Design-Build Team or the NCTA. However, if mutually
agreeable, these typical operating procedures may be modified. In arriving at its findings and
recommendations, the DRB will not be bound by any information provided by the special service
provider.

F. Findings and Recommendations

It is not the responsibility of the DRB to resolve the Dispute, only to make a recommendation
based upon the contract documents and information supplied and presented before them. It shall
remain the responsibility of the Design-Build Team and the NCTA to resolve all Disputes.

The findings and recommendations of the DRB will be provided in writing, by certified mail,
return receipt requested, to both the Design-Build Team and the NCTA within 14 calendar days
of the completion of the presentations or, when technical assistance is required, within 14
calendar days of receipt of technical assistance. The DRB should set forth, as clearly as possible,
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the logic and reasoning behind its findings and recommendations. The findings and
recommendations will address entitlement only. In difficult or complex cases, and in
consideration of the DRB member’s schedule, this time may be extended by mutual agreement
of the DRB, the Design-Build Team and the NCTA.

If the DRB is unable to reach unanimity in its findings and recommendations, the DRB will so
advise the Design-Build Team and the NCTA in the report of the DRB. The DRB report shall
consist of a majority opinion and, when the decision is not unanimous, a minority opinion.

G. Acceptance or Rejection

Within 30 calendar days of the date of the DRB’s findings and recommendations, or such other
time specified by the DRB, both the Design-Build Team and the NCTA shall provide, by
certified mail return receipt requested, written notice to the other and to the DRB of acceptance
or rejection of the DRB findings and recommendations.

If, with the aid of the DRB findings and recommendations, the Design-Build Team and the
NCTA are able to resolve their Dispute, the NCTA will promptly process any required Contract
changes.

If either the Design-Build Team or the NCTA rejects the findings and recommendations of the
DRB, the Dispute will continue under the applicable provisions of the Contract.

H. Clarification and Reconsideration

Should the dispute remain unresolved because of a request for clarifications of the
recommendation or new information or material becomes available which was not available at
the time of the presentation, either the Design-Build Team or the NCTA may within the 7
calendar day period following the date of the DRB findings and recommendations, request in
writing, by certified mail return receipt requested, that the DRB clarify or reconsider its findings
and recommendations. This information shall be supplied simultaneously to the other party.

Should new information be made available, the other party shall have 7 days to review such
information and respond appropriately. After that period, the DRB shall promptly notify the
Design-Build Team and the NCTA of any changes to DRB findings and recommendations.

I. Admissibility

If the DRB’s findings and recommendations do not resolve the Dispute, the Contract, the written
findings and recommendations, including any minority report, and the qualifications of the DRB
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