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NOTICE:
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BOARD. PROPOSERS SHALL ALSO COMPLY WITH ALL OTHER APPLICABLE LAWS REGULATING THE PRACTICES OF
ELECTRICAL, PLUMBING, HEATING AND AIR CONDITIONING AND REFRIGERATION CONTRACTING AS CONTAINED IN
CHAPTER 87 OF THE GENERAL STATUTES OF NORTH CAROLINA. NOT WITHSTANDING THESE LIMITATIONS ON BIDDING,
THE PROPOSER WHO IS AWARDED ANY PROJECT SHALL COMPLY WITH CHAPTER 87 OF THE GENERAL STATUTES OF
NORTH CAROLINA FOR LICENSING REQUIREMENTS WITHIN 60 CALENDAR DAY S OF ANNOUNCEMENT OF APPARENT BEST
VALUE PROPOSER, REGARDLESS OF FUNDING SOURCES.
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COMPREHENSIVE AGREEMENT

[-77 HOT LANES PROJECT

This Comprehensive Agreement (this “Agreement”) is entered into and effective as of
, 2014 by and between the North Carolina Department of Transportation, a
public agency of the State of North Carolina (*NCDOT"), and , a
(“Developer”).

RECITALS

A. The State of North Carolina (the “State”) desires to facilitate private sector
investment and participation in the development of the State’s transportation system via public-
private partnership agreements, and has North Carolina General Statutes § 136-18(39) et seq.
(the “Statute™), to accomplish that purpose.

B. The Statute grants NCDOT the authority to enter into agreements with private
entities to develop, design, build, finance, operate and maintain transportation facilities.

C. Pursuant to the provisions of the Statute and NCDOT’'s Public Private
Partnerships Policy & Procedure (the “P3 Policy”), NCDOT issued a Request for Qualifications
on February 15, 2012, as amended.

D. NCDOT received four statements of qualification by March 15, 2012, and
subsequently shortlisted all four proposers.

E. On August 8, 2013, NCDOT issued to the shortlisted proposers a Request for
Proposals to Develop, Design, Build, Finance, Operate and Maintain the I-77 HOT Lanes
Project (as subsequently amended by addenda, the “RFP”).

F. By March 31, 2014, NCDOT received technical and financial responses to the
RFP, including the technical and financial response of on behalf of
Developer (the “Proposal”).

G. An RFP evaluation committee determined that Developer was the proposer
which best met the selection criteria contained in the RFP and that its Proposal was the one
which provided the best value to the State.

H. This Agreement and the other CA Documents are entered into in accordance
with the provisions of the RFP, the Statute and the P3 Policy.

NOW, THEREFORE, in consideration of the covenants and agreements set forth
herein, the Parties hereby agree as follows:
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ARTICLE 1. DEFINITIONS; CA DOCUMENTS; ORDER OF PRECEDENCE
1.1 Definitions

Definitions for the terms used in this Agreement and the other CA Documents are
contained in Exhibit 1.

1.2 CA Documents; Order of Precedence

The term "CA Documents” shall mean the documents listed in Section 1.2.1. Each of
the CA Documents is an essential part of the agreement between the Parties. The CA
Documents are intended to be complementary and to be read together as a complete
agreement.

1.2.1 Subject to Section 1.2.2, in the event of any conflict, ambiguity or inconsistency
among the CA Documents, the order of precedence, from highest to lowest, shall be as follows:

1.2.1.1Change Orders, Agreement amendments, and all exhibits and
attachments thereto;

1.2.1.2 Book 1 (this Agreement, including all exhibits and the executed originals
of exhibits that are contracts, except Exhibit 2);

1.2.1.3Book 2 (Technical Provisions) amendments, including all exhibits and
attachments thereto;

1.2.1.4 Book 2 (Technical Provisions), including all exhibits and attachments;
1.2.1.7Book 3 (certain Technical Documents) amendments, provided that

NCDOT in its sole discretion may designate that such amendments or portions thereof take
precedence over the Technical Provisions to the extent provided in Sections 7.2.6 and 8.2.2.2;

1.2.1.8 Book 3 (certain Technical Documents); and

1.2.1.9 Developer’'s Proposal commitments set forth in Exhibit 2; provided that, to
the extent specified in Exhibit 2, certain provisions therein shall supersede the specified
provisions of the other CA Documents. Moreover, if the Proposal commitment set forth in
Exhibit 2 includes statements, offers, terms, concepts or designs that can reasonably be
interpreted as offers to provide higher quality items than otherwise required by the other CA
Documents or to perform services or meet standards in addition to or better than those
otherwise required, or otherwise contains terms or designs which are more advantageous to
NCDOT than the requirements of the other CA Documents, then Developer's obligations
hereunder shall include compliance with all such statements, offers, terms, concepts and
designs, which shall have the priority of Agreement amendments and Technical Provisions
amendments, as applicable.

1.2.2 If the CA Documents contain differing provisions on the same subject matter,
the provisions that establish the higher quality, manner or method of performing the Work,
establish better Good Industry Practice or use more stringent standards will prevail. Additional
details in a lower priority CA Document shall be given effect except to the extent they
irreconcilably conflict with requirements, provisions and practices contained in the higher priority
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CA Document. If the CA Documents contain differing provisions on the same subject matter
that cannot be reconciled by applying the foregoing rules, then the provisions (whether setting
forth performance or prescriptive requirements) contained in the document of higher order of
precedence shall prevail over the provisions (whether setting forth performance or prescriptive
requirements) contained in the document of lower order of precedence.

1.2.3 Where there is an irreconcilable conflict among any standards, criteria,
requirements, conditions, procedures, specifications or other provisions applicable to the Project
set forth in one or more manual(s) or publication(s) referenced within a CA Document or set of
CA Documents with the same order of priority (including within documents referenced therein),
the standard, criterion, requirement, condition, procedure, specification or other provision
offering higher quality or better performance will apply, unless NCDOT in its sole discretion
approves otherwise in writing. If there is an irreconcilable conflict between manuals or
publications referenced in CA Documents of differing order of priorities, the order of precedence
set forth in Section 1.2.1 shall apply. If either Party becomes aware of any such conflict, it shall
promptly notify the other party of the conflict. NCDOT shall issue a written determination
respecting which of the conflicting items is to apply promptly after it becomes aware of any such
conflict.

1.3 Reference Information Documents

1.3.1 Developer acknowledges that NCDOT has provided and disclosed to Developer
the Reference Information Documents. NCDOT represents that it has not knowingly and
intentionally provided Developer any materially false or inaccurate information within the
Reference Information Documents. The Reference Information Documents are not mandatory
or binding on Developer. Developer is not entitled to rely on the Reference Information
Documents as presenting design, engineering, operating or maintenance solutions or other
direction, means or methods for complying with the requirements of the CA Documents,
Governmental Approvals or Law.

1.3.2 Except as expressly set forth herein, Developer acknowledges that NCDOT
does not represent or warrant that the information contained in the Reference Information
Documents is complete or accurate or that such information is in conformity with the
requirements of the CA Documents, Governmental Approvals or Laws, and neither NCDOT nor
its consultants involved in the preparation of the Reference Information Documents shall be
responsible or liable in any respect for any causes of action, claims or Losses whatsoever
suffered by any Developer-Related Entity by reason of any use of information contained in, or
any action or forbearance in reliance on, the Reference Information Documents.

1.3.3 Although the Reference Information Documents may include interpretations,
extrapolations, analyses and recommendations concerning data, design solutions, technical
issues and solutions and constructions means and methods, such interpretations,
extrapolations, analyses and recommendations are (@) preliminary in nature and, in many
cases, are obsolete; (b) based upon or contain assumptions the accuracy of which may not
have been verified and may or may not be accurate due to subsequently changed conditions;
(c) not intended to express the views or preferences of NCDOT or any other Governmental
Entity or represent any statement of approval or acceptance thereof by NCDOT or any other
Governmental Entity; and (d) not intended to necessarily form the basis of Developer’'s design
solutions, technical solutions or construction or tolling means and methods. Developer shall use
or not use the Reference Information Documents at their sole risk and remain solely responsible
and liable for (x) all investigations and analyses relating to the Project, including those relating
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to site conditions, geotechnical conditions, Utilities, environmental conditions, traffic, tolling
system, structures, revenue forecasts and bridge design; (y) the preparation of Developer’s
Proposal commitments set forth in Exhibit 2; and (z) any design, tolling and construction
solutions, means, and methods that they select, in each case, without regard to anything
contained in the Reference Information Documents, except as otherwise expressly provided in
the CA Documents.

1.3.4 The Parties acknowledge that general industry or general government manuals
and publications that are part of the Reference Information Documents may be revised,
changed, added to or replaced from time to time by the agencies or organizations that issue
such manuals and publications. Without prejudice to Developer’s rights, if any, under the
Agreement, all such revisions, changes, additions or replacements shall, when issued,
automatically become part of the Reference Information Documents.

1.3.5 Where the Technical Provisions expressly require compliance with specified
general industry or general government manuals and publications or portions thereof, then the
manual, publication or portion thereof to be complied with is not considered a Reference
Information Document and instead is considered to be part of, and at the same level of priority
as, the Technical Provisions.

ARTICLE 2. GRANT OF CONCESSION; TERM
2.1 Grant of Concession

2.1.1 Pursuant to the provisions of the Statute and subject to the terms and
conditions of the CA Documents, NCDOT hereby grants to Developer the exclusive right, and
Developer accepts the obligation, to finance, develop, design, construct, operate and maintain
the Project described in the Technical Provisions, and to toll the HOT Lanes pursuant to Section
3.1.

2.1.2 From and after issuance of any NTP1, Developer and its authorized Developer-
Related Entities shall have the right to enter onto the Project Right of Way owned by, or subject
to the control of, NCDOT and, with the reasonable consent of NCDOT, other lands owned by
NCDOT necessary for the purposes of carrying out the NTP1 Work. From and after issuance of
NTP2, Developer and its authorized Developer-Related Entities shall have the right to enter
onto the Project Right of Way owned by NCDOT and, with the reasonable consent of NCDOT,
other lands owned by NCDOT for the purposes of carrying out its obligations under the CA
Documents. Absent agreement by the Parties as to a later date, Developer’s rights to enter and
use the Project Right of Way shall automatically terminate at the end of the Term.

2.1.3 Subject to Section 2.1.2, Developer has no fee title, leasehold estate, possessory
interest, permit, easement or other real property interest of any kind in or to the Project or the
Project Right of Way by virtue of this Agreement, any of the other CA Documents or otherwise.

2.1.4 Developer’'s property interests under this Agreement are limited to contract rights
constituting intangible personal property (and not real estate interests). Developer's property
interests under this Agreement are solely those of an independent contracting party, and
NCDOT and Developer are not in a relationship of co-venturers, partners, lessor-lessee or
principal-agent (except to the extent the CA Documents expressly appoint Developer as
NCDOT'’s agent for specified purposes).
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2.1.5 Developer’s rights granted in this Section 2.1 are subject to the terms and
conditions of the CA Documents, including the following:

2151 Receipt of all Governmental Approvals necessary for the Work to
be performed and satisfaction of any requirements applicable under the Governmental
Approvals (including the NEPA Approval) for the Work to be performed;

2152 NCDOT’s ownership of fee simple title to or other property interest
or right in the Project and Project Right of Way and all improvements constructed thereon; and

2153 NCDOT's rights and remedies under the CA Documents.

2.1.6 Developer’s rights granted in this Section 2.1 are subject to, and Developer shall
be responsible for compliance with, the provisions of all agreements, easements, rights of entry,
Governmental Approvals, and other instruments under which NCDOT has received or will
receive title, rights of entry or rights of access on and to properties owned by Governmental
Entities, including the State of North Carolina, including paying all applicable charges and
related fees and obtaining all consents or approvals for access by any Developer-Related Entity
to the Project Right of Way to perform any Work required under this Agreement, as such
matters are described in the CA Documents. NCDOT shall provide reasonable assistance to
Developer in obtaining any consents or approvals required from such Governmental Entities to
access such properties.

2.1.7 Developer shall have the exclusive right and obligation on the applicable
Substantial Completion Date and ending at the end of the Term, to toll the HOT Lanes for the
applicable Project Section pursuant to the terms of the CA Documents.

2.2 Term of Concession

2.2.1 This Agreement shall take effect on the Effective Date, and shall remain in
effect until the date that is 50 years after all Project Sections have achieved Substantial
Completion or earlier termination of this Agreement (the “Term”) in accordance with the CA
Documents.

2.2.2 NCDOT and Developer acknowledge their mutual intent that, despite
NCDOT's retention of fee title and/or right of easement to the Project and the Project Right of
Way and despite the payment by Developer of a material portion of the total capital
improvement costs of the Project, Developer be treated, to the maximum extent permitted by
Law, as the owner for federal income tax purposes of such portion of the Project for which
Developer is not reimbursed its total capital improvement costs for the Project by the Public
Funds Amount. NCDOT and Developer acknowledge their mutual intent that, despite the
payment by Developer of 100% of the total capital improvement costs of the Project, the
payment of the Public Funds Amount by NCDOT to Developer is a reimbursement of the portion
of Developer’s total capital improvement costs of the Project that are expended by Developer on
behalf of, and for the benefit of, NCDOT and shall not be treated as compensation or
consideration of any kind paid by NCDOT to Developer for federal income tax purposes.
NCDOT will not file any documentation with the U.S. government inconsistent with this intention.
This provision is not intended to have any bearing on ownership status under Environmental
Laws regarding Hazardous Materials or on allocation of risk and liability under the CA
Documents.
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ARTICLE 3. TOLLING
3.1 Tolling of HOT Lanes

3.1.1  Except as provided in this Article 3 and Exhibit 18, Developer shall have the
exclusive right to (a) impose tolls and Incidental Charges upon the Users of the HOT Lanes,
(b) establish, modify and adjust the rate of such tolls and Incidental Charges in accordance with
Law, and (c) enforce and collect tolls and Incidental Charges from the Users of the HOT Lanes,
all in accordance with and subject to the terms and conditions contained in the CA Documents.

3.1.2 Developer has no authority or right to impose any toll or Incidental Charges
(&) on any HOT Lanes until the Substantial Completion Date for the applicable Project Section
or (b) for use of any portion of the Project other than the HOT Lanes. Developer has no
authority or right to impose any fee, charge or other amount for use of the Project other than the
tolls and Incidental Charges specifically authorized by this Article 3. Prior to setting any toll
rates on the HOT Lanes, Developer, in coordination with NCDOT, shall hold a public hearing as
required by, and in accordance with, applicable Law.

3.1.3 Developer shall implement toll collection systems that charge, debit and collect
tolls only at or through the electronic tolling facilities physically located on the Project Right of
Way or through global positioning system technologies or other remote sensing technologies
that charge, debit and collect tolls only for actual vehicular use of the HOT Lanes; provided,
however, that such toll collection method is in compliance with the requirements of Section 8.6.

3.1.4 Except as otherwise provided in Section 19.9, nothing in this Agreement shall
obligate or be construed as obligating NCDOT to continue or cease tolls after the end of the
Term.

3.2 Toll Collection Administration

3.2.1 Subject to Developer’s rights and remedies under Exhibit 18, NCDOT shall
provide certain electronic toll collection services in accordance with Exhibit 18, and Developer
shall pay NCDOT the charges for such services in accordance with Exhibit 18.

3.2.2 Developer understands and agrees that, notwithstanding anything to the
contrary in this Agreement or any other CA Document, the risk of collection of tolls and
Incidental Charges that may be payable to Developer remains with Developer, and that NCDOT
does not, and will not be deemed to, guarantee collection or collectability of such tolls and
Incidental Charges to Developer or any Person; provided, however, that the foregoing will not
limit NCDOT’s obligations or duties under Exhibit 18 or any other CA Documents.

3.3 Changes in User Classifications and Toll Regulation

3.3.1 The User Classifications are set forth in the Toll Regulation. Developer may not
change from the User Classifications selected, and may not change, add to or delete any of the
User Classifications as set forth in the Toll Regulation, without NCDOT’s express prior written
consent pursuant to this Section 3.3.

3.3.2 If Developer desires to make any changes to the User Classifications,
Developer shall apply to NCDOT for permission to implement such changes at least 120 days
prior to the proposed effective date of such change. Such application shall set forth:
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3.3.2.1 Each proposed change, addition or deletion;

3.3.2.2 The date each change, addition or deletion shall become effective;

3.3.2.3 The length of time each change, addition or deletion shall be in
effect;

3.3.24 The reason Developer requests each change, addition or deletion;

3.3.25 The effect each change, addition or deletion is likely to have upon

Users and traffic patterns;

3.3.2.6 A thorough report and analysis of the effect each change, addition
or deletion is anticipated to have on Developer’'s Equity IRR, including the effects on the Base
Case Financial Model Update (or, if there has been no Base Case Financial Model Update, on
the Base Case Financial Model) and on the assumptions and data therein; and

3.3.2.7 Such other information and data as NCDOT may reasonably
request.

3.3.3 NCDOT may deny an application or impose conditions to granting an
application in its sole discretion, including conditioning approval on new or an adjustment of
compensation for NCDOT under this Agreement. NCDOT’s decision shall not be subject to the
Dispute Resolution Procedures. If Developer finds NCDOT’s conditions to the grant of an
application to be unacceptable, Developer may withdraw the application and continue with the
then-existing User Classifications. If Developer resubmits an application after rejection or
imposition of conditions, the above procedures shall apply to the resubmitted application.

3.3.4 If Developer’'s application is granted without conditions or is granted subject to
conditions acceptable to Developer, then:

3.34.1 Developer may implement such change in User Classification,
subject to any such conditions, if any, imposed by NCDOT or applicable Law, on the later of
(a) 120 days after NCDOT’s receipt of the completed application or (b) the proposed effective
date set forth in the application;

3.34.2 Developer shall communicate to the public the then-current User
Classification within the region where the Project is located; and

3.34.3 The Parties shall promptly amend (a)the Toll Regulation to
incorporate the change, addition or deletion and (b)this Agreement as necessary in
accordance with the accepted conditions.

3.3.5 Prior to implementing any changes in the Toll Regulation, Developer, in
coordination with NCDOT, shall report such changes as required by, and in accordance with,
applicable Law. .

3.4 Exempt Vehicles

3.4.1 Exempt Vehicles shall: (a) receive a discount of 100% of the applicable toll
rate if equipped with a Transponder as provided in Section 11l of the Toll Regulation and (b) not
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be charged any Incidental Charges. Developer shall not be entitled to any reimbursement from
NCDOT for such discount or Incidental Charges; provided, however, that nothing in this Section
3.4.1 shall prohibit Developer from charging and collecting for the issuance of Transponders to
Exempt Vehicles in accordance with Exhibit 18.

3.4.2 Developer shall implement means to accurately identify and track Exempt
Vehicles in order to assure compliance with their exemption from tolls in accordance with
Section 24.3.2.2 of the Technical Provisions.

3.5 Suspension of Tolls

3.5.1 In the event NCDOT or the State designates the Project or a portion of the
Project (a) for immediate use as an Emergency evacuation route, (b) as a route to respond to a
disaster proclaimed by the Governor of North Carolina or his/her designee or to respond to an
Emergency, or (c) as a route to respond to a Presidential Disaster Declaration, NCDOT shall
have the right to order immediate suspension of tolling of the HOT Lanes or any portion of the
HOT Lanes. Developer shall be entitled to compensation subject to satisfying the requirements
of Article 13 for the loss of Toll Revenues or the increase in costs and expenses attributable to
such order; provided, however, that NCDOT shall have no liability to Developer, including any
obligation to compensate Developer, under this Section 3.5.1 if NCDOT:

3.5.1.1 Concurrently suspends tolling on all other NCDOT-operated tolled
facilities and other tolled facilities over which NCDOT has the authority to order such
suspension that are situated to directly facilitate travel from the area designated for evacuation
or from the proclaimed disaster area; and

3.5.1.2 Lifts such order as soon as the need to use the Project for
evacuation or disaster response ceases.

3.5.2 NCDOT shall have the right to order immediate suspension of tolling on any
portion of the HOT Lanes to minimize disruption to the traveling public caused by an
Unavailability Event. In no event shall Developer be entitled to seek compensation for the loss
of Toll Revenues or the increase in costs and expenses attributable to such order. If NCDOT
suspends tolling under this Section 3.5.2, the time for assessing liquidated damages under
Table 2-01 of Exhibit 14 shall not commence until such Unavailability Event resulting in such
suspension exceeds 4 hours.

3.6 Toll Revenues

3.6.1 At all times during the Term, Developer shall have the exclusive right, title,
entitlement and interest in and to the Toll Revenues as compensation for the Work performed
under this Agreement, except as provided in and subject to the terms and conditions of the CA
Documents (including NCDOT's rights to compensation in accordance with this Agreement), the
Project Trust Agreement and the security interests in Toll Revenues under the Security
Documents.

3.6.2 Developer may use Toll Revenues to make any Distribution or to pay non-
competitive fees and charges of Affiliates, provided Developer first pays (a) all current and
delinquent amounts due to NCDOT under this Agreement, including any compensation due
under Article 5 and Article 17, (b) all current and delinquent costs and expenses of O&M Work
performed by Developer or of otherwise operating and maintaining the Project (including

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -8- Volume Il - Request for Proposals
Addendum No. 7



premiums for insurance, bonds and other performance security, and including Safety
Compliance work and Handback Requirements work), (c) current and delinquent debt service,
and other current and delinquent amounts, due under any Funding Agreement or Security
Document, (d) all currently required or delinquent deposits to any reserves for Renewal Work to
be performed by Developer and the Handback Requirements Reserve, (e) all Taxes currently
due and payable by Developer or delinquent (except to the extent being contested in good faith
and appropriate reserves have been established in accordance with U.S. GAAP), and (f) all
current and delinquent costs and expenses of Renewal Work performed by Developer. |If
Developer makes any Distribution or makes any payment to an Affiliate in violation of this
provision, the same shall be deemed to be held in trust by the recipient for the benefit of
NCDOT and the Collateral Agent under the senior Security Documents, and shall be payable to
NCDOT or the Collateral Agent on demand. If NCDOT collects any such amounts held in trust,
it shall make them available for any of the purposes set forth above and, at the request of the
Collateral Agent, deliver them to the Collateral Agent net of any amounts under clause (a)
above.

3.6.3 Toll Revenues shall be used first to pay all due and payable operations and
maintenance costs, specifically including all amounts due to NCDOT under Sections 5.3 before
they may be used and applied for any other purpose.

3.6.4 Developer shall have no right to use Toll Revenues to pay any debt, obligation
or liability unrelated to this Agreement, the Project, the Work or Developer’s services under this
Agreement. The foregoing does not apply to or affect Developer’s right to service debt required
for the Project, to pay interest or any kind of equity bridge or shareholder’s loan required for the
Project or to make Distributions in accordance with Developer's governing instruments and
subject to the limitations in Section 3.6.2.

3.6.5 Developer acknowledges and agrees that it shall not be entitled to receive any
compensation, return on investment or other profit for providing the services contemplated by
this Agreement other than those resulting from cost savings, Toll Revenues, Compensation
Amounts, Termination Compensation and any other compensation expressly provided herein in
accordance with the provisions of this Agreement, and earnings and interest accruing thereon.
The Parties acknowledge that this Agreement contains commercially reasonable provisions and,
as contemplated by the Equity IRR, allow Developer no more than a reasonable rate of return
and compensation commensurate with risk.

3.6.6 Toll Revenues shall be deposited in the appropriate account under the Project
Trust Agreement established for the purposes of holding Toll Revenues.

ARTICLE 4. FINANCING; REFINANCING
4.1 Developer Right and Responsibility to Finance

4.1.1 Developer may grant security interests in or assign the entire Developer’s
Interest (but not less than the entire Developer’s Interest) to Lenders for purposes of securing
the Project Debt, subject to the terms and conditions contained in the CA Documents.
Developer is strictly prohibited from pledging or encumbering the Developer’'s Interest, or any
portion thereof, to secure any indebtedness of any Person other than (a) Developer, (b) any
special purpose entity that owns Developer but no other assets and has powers limited to
Developer, the Project and Work, (c) a special purpose entity subsidiary owned by Developer or
an entity described in clause (b) above, or (d) the PABs Issuer.
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4.1.2 Developer is solely responsible for obtaining and repaying all financing, at its
own cost and risk and without recourse to NCDOT, necessary for the acquisition, design,
permitting, development, construction, equipping, operation, maintenance, modification,
reconstruction, rehabilitation, restoration, renewal and replacement of the Project.

4.1.3 If Developer has not entered into the Initial Funding Agreements and Initial
Security Documents on or before the Effective Date, the following provisions shall apply:

4.1.3.1 Unless Developer or NCDOT elects to terminate this Agreement
pursuant to Section 19.13, Section 19.14, or Section 19.15, Developer shall be unconditionally
obligated to enter into the Initial Funding Agreements and Initial Security Documents and
complete closing for all the Initial Project Debt (including any sub-debt), in a total amount
which, when combined with all unconditional equity commitments acceptable to the Collateral
Agent, any Public Funds Amount, and other sources of funds, is sufficient to fund all capital
requirements described in the Project Plan of Finance, by not later than the Project Financing
Deadline. Except as expressly provided for herein, if Developer fails to achieve Financial Close
by the Project Financing Deadline, then NCDOT shall have the liquidated damage and
termination remedies set forth in Sections 17.4.4 and 19.3.4, after delivering written notice of
such Developer Default to Developer and Developer’s failure to cure the same within the cure
period set forth in Section 17.1.2.1.

4.1.3.2 Subject to the parties’ right to terminate pursuant to Section 19.13,
Section 19.14 and Section 19.15, the Project Financing Deadline may be extended by either
Party for the period of delay in Developer’s ability to achieve Financial Close directly caused by
a Relief Event or those circumstances described in Section 4.1.3.4; provided that the Party
seeking to extend the Project Financing Deadline provides a written notice of its election within
seven days of obtaining knowledge of the Relief Event or those circumstances described in
Section 4.1.3.4. If the Project Financing Deadline is extended pursuant to this Section 4.1.3.2,
Developer shall extend the expiration of the Financial Close Security for a period that is at least
ten Business Days beyond the extended Project Financing Deadline. Developer shall be
entitled to reimbursement from NCDOT for Developer's reasonable costs to extend the
expiration of the Financial Close Security.

4.1.3.3 Except to the extent expressly permitted in writing by NCDOT,
Developer shall not be deemed to have achieved Financial Close until all of the following
conditions have been satisfied:

(a) Developer has delivered to NCDOT, or made available to NCDOT
via an Intellectual Property Escrow, for review and comment under Section 6.3.5, except
clause (b) thereof, drafts of those proposed Initial Funding Agreements and Initial Security
Documents that will contain the material commercial terms relating to the Initial Project Debt not
later than 15 Business Days prior to the proposed date for Financial Close;

(b) Developer has delivered to NCDOT for execution the Lender’'s
Direct Agreement executed by Developer and the Collateral Agent in the form attached as
Exhibit 10;

(© Developer has delivered to NCDOT for execution the Project Trust
Agreement executed by Developer and the Collateral Agent in the form attached to this
Agreement as Exhibit 17;
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(d) All applicable parties have entered into and delivered the Initial
Funding Agreements and Initial Security Documents (other than minor ancillary documents
normally delivered after Financial Close and containing no new material commercial terms)
meeting the requirements of Section 4.1.3.1 and Developer has delivered to NCDOT or to an
Intellectual Property Escrow true and complete copies of the executed Initial Funding
Agreements and Initial Security Documents (other than minor ancillary documents normally
delivered after Financial Close and containing no new material commercial terms);

(e) Developer has completed all necessary steps to obtain and close
any TIFIA financing (if applicable);

() Developer has furnished updated written opinion or opinions from
counsel for Developer that previously furnished an opinion or opinions pursuant to Volume | of
the RFP (Instructions to Proposers), in substantially the form attached as Exhibit 19-A to this
Agreement (with such additional opinions as are reasonably requested by NCDOT, such
changes as agreed by NCDOT, in its sole discretion, and such qualifications and assumptions
as agreed to by NCDOT in its reasonable discretion); provided, however, that opinions from
multiple legal counsel are acceptable as long as the letters in the aggregate provide the
opinions requested in Exhibit 19-A;

(9) Developer has furnished to NCDOT a certificate updating certain
representations and warranties as set forth in and in the form attached as Exhibit 19-B;

(h) NCDOT has received for the Base Case Financial Model an
update of the audit and opinion obtained from the independent model auditor that provided to
NCDOT an opinion on the suitability of the Base Case Financial Model under Section 6.1.2 of
Volume | of the RFP (Instructions to Proposers), which update shall (i) be co-addressed to
NCDOT, (ii) expressly identify NCDOT as an entity entitled to rely thereon, (iii) take into account
only the adjustments in the Interest Rate Buffer Amount pursuant to Section 4.1.3.5 and
adjustments in the Public Funds Amount pursuant to Sections 4.1.3.6 through 4.1.3.8, and (iv)
be delivered to NCDOT at Financial Close; and

0] Developer has provided NCDOT with written notice of Developer’'s
satisfaction of all the conditions of this Section 4.1.3.3.

4134 Developer’s obligation to achieve Financial Close by the Project
Financing Deadline is excused and the Financial Close Security shall not be subject to forfeiture
if Developer’s failure to achieve Financial Close is directly attributable to the following:

(a) NCDOT's failure to obtain authority from FHWA to toll the HOT
Lanes of the Project as required under applicable federal Law on or before the Project
Financing Deadline;

(b) Developer is unable to reach agreement with the TIFIA Joint
Program Office to close TIFIA financing or to provide TIFIA financing prior to the Project
Financing Deadline as a direct result of inclusion in the TIFIA credit agreement by the TIFIA
Joint Program Office of TIFIA terms and conditions that (i) materially increase the risk of a
material reduction in the Equity IRR and (ii) are (1) materially and adversely different from those
terms and conditions contained in the TIFIA Term Sheet (but excluding the TIFIA Term Sheet
Assumptions) or (2) materially and adversely different from the terms and conditions of TIFIA
loan agreements for the Comparable Toll Projects, despite commercially reasonable efforts by
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Developer to reach agreement with the TIFIA Joint Program Office on terms and conditions that
are not materially and adversely different from those contained in the TIFIA Term Sheet or other
TIFIA loan agreements for the Comparable Toll Projects (including making reasonable financial
and commercial concessions as necessary and appropriate under the circumstances); provided,
however, that the following shall not be deemed a failure to reach agreement with the TIFIA
Joint Program Office to close TIFIA financing by the Project Financing Deadline for purposes of
this clause (b): (A) the lack of TIFIA contract and budget authority with respect to the Project for
amounts in excess of the TIFIA Budget Authority Amount or (B) the failure of Developer, prior to
the Project Financing Deadline or any earlier deadline specified by the TIFIA Joint Program
Office, to satisfy any of the conditions precedent for the TIFIA financing set forth in the TIFIA
Term Sheet and/or credit agreement;

(© If PABs are part of the Project Plan of Finance, any unreasonable
delay by or refusal of the PABs Issuer to issue bonds in the amount that Developer’s
underwriters are prepared to underwrite, provided that such refusal or delay is not due to any
act, omission, fault or less than diligent efforts of Developer, including Developer’s failure to
satisfy all requirements that it is obligated to satisfy under the PABs Agreement, or Developer’s
failure to include in its financing schedule normal and customary time periods for carrying out
the ordinary and necessary functions of a conduit issuer of tax-exempt bonds;

(d) If PABs are part of the Project Plan of Finance, (i) the refusal of
PABs Issuer’s counsel to allow closing of the PABs where the bond counsel is ready to give an
unqualified opinion regarding the validity of the issuance of the PABs and the tax-exempt status
of interest paid on the PABs, unless the basis of such refusal is that it would be unreasonable
for bond counsel to deliver the opinion or (ii) the delay of PABs Issuer’s counsel in authorizing
closing of PABs. Delay by the PABs Issuer’s counsel shall not be considered unreasonable
where the financing schedule established by Developer does not provide PABs Issuer’s counsel
normal and customary time periods for carrying out the ordinary and necessary functions of
such counsel to a conduit issuer of tax-exempt bonds.

(e) If PABs are part of the Project Plan of Finance, the failure of the
PABs Issuer to comply with the terms of the PABs Agreement or the expiration, withdrawal,
rescission or revocation of the PABS allocation by the USDOT Secretary in the amount
approved by the USDOT Secretary where such failure directly causes inability to achieve
Financial Close by the Project Financing Deadline;

() A court with jurisdiction issues a temporary restraining order or
other form of injunction that prohibits prosecution of any material portion of the Work or prohibits
the consummation of the transactions required for Financial Close, where the order or injunction
remains pending on the Project Financing Deadline and such order is not due to any act,
omission, or fault of any Developer-Related Entity; or

(9) If, but only if, a commitment of Developer's Lenders (and/or, if
bonds (whether taxable or PABs) are part of the initial financing under the Project Plan of
Finance, Developer’'s underwriters) identified in the Project Plan of Finance, is conditioned on,
as of the date of Financial Close, the absence of any Environmental Litigation in respect of the
Project arising after the Financial Proposal Due Date that would, as reasonably determined by
the Lenders or the underwriters, as applicable, materially increase the likelihood that the
plaintiffs/petitioners in such Environmental Litigation would obtain a final judgment in their favor
resulting in an order halting work, or a substantially similar condition, such that the Lenders or
the underwriters, as applicable, invoke such condition in relation to such Environmental
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Litigation in writing to NCDOT at least thirty (30) days’ prior to the Project Financing Deadline
(or, if the Environmental Litigation occurs within thirty (30) days of the Project Financing
Deadline, promptly upon obtaining actual knowledge of such event), and following the giving of
said Notice, Developer and such Lender(s) (and/or, if applicable, Developer's underwriter(s))
meet and confer with NCDOT regarding the basis for their reasonable determination.

4.1.35 Subject to Section 19.14, NCDOT will assume the fluctuation risk and
benefit on Benchmark Interest Rate(s) as follows:

@) NCDOT will bear the risk, up to the Interest Rate Buffer Amount,
and have the benefit of any decreases in Benchmark Interest Rate(s) during the Interest Rate
Protection Period.

(b) The Benchmark Interest Rate(s) will be recorded by NCDOT, or its
designee, at 10:00 a.m. eastern time on the last day of the Interest Rate Protection Period. The
reading will be taken on the Bloomberg U.S.-based screen or another independently verifiable
source acceptable to NCDOT, as appropriate, at 10:00 a.m. eastern time. The reading taken on
the last day of the Interest Rate Protection Period will be sent to Developer immediately and
Developer will have up to 5:00 pm. eastern time that day to dispute such reading. If no
objection is made by 5:00 p.m. eastern time that day, the reading as taken by NCDOT shall be
used for the purpose of determining the adjustment to the Benchmark Interest Rate(s) pursuant
to this Section 4.1.3.5. In the event of a dispute regarding any readings recorded by NCDOT,
such dispute shall be subject to the Dispute Resolution Procedures.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model to reflect the impact of changes (if any) in the Benchmark Interest Rate(s) from the first
day of the Interest Rate Protection Period until the last day of the Interest Rate Protection
Period. The change, positive or negative, in the Interest Rate Buffer Amount, as a result of any
changes in the Benchmark Interest Rates and any revisions approved by the Parties (but not
any potential errors identified as part of the updated audit opinion provided pursuant to Section
4.1.3.3(h)) shall be calculated in accordance with Section 5.2.

4.1.3.6 Subject to Section 19.13, NCDOT will assume the risk and benefit on
Credit Spread Fluctuation, if any, as follows:

(a) NCDOT will bear 100% of the risk and have 100% of the benefit of
Credit Spread Fluctuation, if any, (either positive or negative) during the Credit Spread
Protection Period.

(b) Pursuant to Volume | of the RFP (Instructions to Proposers),
Benchmark Credit Spreads were provided by Developer for NCDOT's approval.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model as of the last day of the Credit Spread Protection Period to reflect the impact of 100% of
the Credit Spread Fluctuation, if any, during the Credit Spread Protection Period. The change,
positive or negative, in the Public Funds Amount from NCDOT or Concession Payment to
NCDOT, as applicable, as a result of any changes in the Credit Spreads and any revisions
approved by the Parties (but not any potential errors identified as part of the updated audit
opinion provided pursuant to Section 4.1.3.3(h)) shall be calculated in accordance with Section
5.2.
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4.1.3.7 Subject to Section 19.13, NCDOT will assume the risk and the
benefit on changes to the TIFIA Term Sheet Assumptions, if any, as follows:

(a) NCDOT will bear 100% of the risk and have 50% of the benefit on
guantitative changes to the TIFIA Term Sheet Assumptions (either positive or negative)
assumed and indicated in the Base Case Financial Model and the financial terms of the Initial
Project Debt and Initial Funding Agreements as obtained at Financial Close.

(b) Developer and NCDOT shall both adjust the Base Case Financial
Model as of the last day of the Interest Rate Protection Period to reflect the impact of the
guantitative changes to the TIFIA Term Sheet Assumptions, if any, in accordance with Section
4.1.3.7(a). The change, positive or negative, in the Public Funds Amount from NCDOT or
Concession Payment to NCDOT, as applicable, as a result of any quantitative changes in the
TIFIA Term Sheet Assumptions and any revisions approved by the Parties (but not any potential
errors identified as part of the updated audit opinion provided pursuant to Section 4.1.3.3(h))
shall be calculated in accordance with Section 5.2.

(© To the extent that the Public Funds Amount is increased under
Section 4.1.3.7(b) as a result of an increase to the Baseline Ramp Up Reserve and then
subsequently the Ramp Up Reserve is not fully depleted at the end of the Ramp Up Period,
then Developer shall refund to NCDOT the lesser of: (i) the amount remaining in the Ramp Up
Reserve and (ii) the increase in Public Funds Amount as previously determined under Section
4.1.3.7(b) as a result of the increase to the Baseline Ramp Up Reserve.

4.1.3.8 Subject to Section 19.13, starting 210 days after the Financial
Proposal Due Date until Financial Close (but excluding any period in which Financial Close is
delayed as a result of the acts, omissions or fault of Developer or any other Developer-Related
Entity), the following provisions shall apply:

@) NCDOT shall compensate the Developer for adjustments to the
Design-Build Contract Price as a result of inflation in materials and labor rates as set forth in this
Section 4.1.3.8.

(b) The Public Funds Amount from NCDOT or Concession Payment
to NCDOT, as applicable, shall be adjusted to reflect an amount equal to the Design-Build
Contract Price multiplied by a percentage equal to the Construction Cost Index for the month of
Financial Close and the Construction Cost Index for the month of the date that is 210 days after
the Financial Proposal Due Date; provided that, if the month of Financial Close is the same or
before the month of the date that is 210 days after the Financial Proposal Due Date, there shall
be no adjustment to the Design-Build Contract Price under this Section 4.1.3.8.

(© Developer and NCDOT shall both adjust the Base Case Financial
Model as of the adjustment date to reflect the adjustment set forth in clause (b) above. The
change, positive or negative, in the Public Funds Amount from NCDOT or Concession Payment
to NCDOT, as applicable, as a result of any changes in the Design-Build Contract Price (but not
any potential errors identified as part of the updated audit opinion provided pursuant to Section
4.1.3.3(h)) shall be calculated in accordance with Section 5.2.

4.1.3.9 Subject to the parties’ right to terminate pursuant to Section 19.13,
Section 19.14 and Section 19.15, if the scheduled date for Financial Close occurs after the date
of expiration of any commitments of the Lender(s) or the Lead Underwriter(s) contained in the
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Proposal, then Developer, at NCDOT's request, shall conduct negotiations with the Lender(s)
and Lead Underwriter(s), as applicable, including any other members of the lending group from
whom Developer obtained commitments in connection with the submission of the Proposal, to
renew or extend their commitments to the new scheduled date for Financial Close, which
negotiations (i) shall be transparent and open to NCDOT and its advisors and (ii) shall have the
key objective of achieving the most competitive financing terms for the Project, given this
Agreement, CA Documents, Principal Project Documents and the risk allocation contained in
each of them. Any major deviations from the original commitments may be accepted in the
sole discretion of NCDOT. Notwithstanding the foregoing, Developer shall not have any
obligation to obtain such renewal or extension if Developer, despite exercising good faith
efforts, is unable to achieve successful negotiations with such Lender(s) and Lead
Underwriter(s), as applicable. Subject to the parties’ right to terminate pursuant to Section
19.13, Section 19.14 and Section 19.15, if such negotiations are not successfully concluded to
the satisfaction of the parties within 30 days after the date on which NCDOT requested such
negotiations, then NCDOT shall have the right to issue a notice to Developer (“Funding
Competition Notice”) authorizing and directing Developer to commence a funding competition
among eligible Lenders for providing the Initial Project Debt. Such funding competition shall be
in accordance with the following:

(a) No later than 10 Business Days after issuance of the Funding
Competition Notice, Developer and NCDOT shall jointly develop a Funding Competition Plan
setting forth the process, framework and rights and obligations of each Party with respect to the
funding competition, with the objective of producing a funding competition that is: (i) transparent
and open to NCDOT and its advisors and (ii) achieves the most competitive financing terms for
the Project consistent with the CA Documents.

(b) The Funding Competition Plan shall, at a minimum, provide the
following: (i) a schedule to achieve milestones and activities consistent with the Milestone
Schedule Deadlines; (ii) a description of the potential financing solutions, including bank and
bond financing; (iii) NCDOT'’s rights to observe, monitor and audit the funding competion; and
(iv) rights of NCDOT to review and approve financing term sheets and the proposed financing
solution.

(© NCDOT and Developer shall extend the Project Financing
Deadline to accommodate the completion of the activities set forth in the Funding Competition
Plan.

4.1.3.10 Developer shall have the option to extend the Project Financing
Deadline for an additional 120-day period; provided that Developer exercises such option by
delivering written notice to NCDOT no later than ten Business Days prior to the initial Project
Financing Deadline and delivers to NCDOT an increased Financial Close Security in the total
amount of $50 million for a period that is at least ten Business Days beyond the extended
Project Financing Deadline. If Developer exercises such option, the following terms shall

apply:

€) Developer shall bear all costs and expenses with respect to the
increased Financial Close Security;

(b) Notwithstanding the provisions in Sections 4.1.3.5, 4.1.3.6,
4.1.3.7, and 4.1.3.8, Developer shall not be entitled to any positive adjustments (increases) to
the Public Funds Amount or Interest Rate Buffer Amount, as applicable, during such 120-day
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extension period (or such earlier date of Financial Close) due to (i) fluctuations in the
Benchmark Interest Rates or Credit Spread Fluctuation, (ii) changes to the TIFIA Term Sheet
Assumptions, and/or (iii) adjustments in the Design-Build Contract Price or any other cost
included in its Proposal, whether relating to escalation or inflation to material and labor rates or
otherwise; and

(© NCDOT shall be entitled to 50% of the benefit, including any
reduction in the Public Funds Amount or Interest Rate Buffer Amount, as applicable, during
such 120-day extension period (or such earlier date of Financial Close) arising out of, (i)
fluctuations in the Benchmark Interest Rates or Credit Spread Fluctuation, (ii) changes to the
TIFIA Term Sheet Assumptions, and/or (iii) adjustments in the Design-Build Contract Price or
any other cost included in its Proposal.

4.1.4 Upon Financial Close, NCDOT shall return to Developer the original of the
Financial Close Security.

4.1.5 Developer shall deliver copies of any ancillary supporting documents (e.g., UCC
filing statements) to NCDOT within 30 days after the date of Financial Close.

4.1.6 Except as otherwise provided in Sections 4.1.3.5, 4.1.3.7 and 4.1.3.8,
Developer exclusively bears the risk of any changes in the Benchmark Interest Rate(s), TIFIA
Term Sheet Assumptions, Design-Build Contract Price, payment provisions and any other terms
of its financing.

4.1.7 Notwithstanding the foreclosure or other enforcement of any security interest
created by a Security Document, Developer shall remain liable to NCDOT for the payment of all
sums owing to NCDOT under the CA Documents and the performance and observance of all of
Developer’s covenants and obligations under the CA Documents.

42  [RESERVED]
43  No NCDOT Liability

4.3.1 The State and NCDOT shall have no obligation to pay debt service on any debt
issued or incurred in connection with the Project or this Agreement. The State and NCDOT
shall have no obligation to join in, execute or guarantee any note or other evidence of
indebtedness incurred in connection with the Project or this Agreement, any other Funding
Agreement or any Security Document. The foregoing shall not diminish any rights or obligations
with respect to NCDOT's role as the PABs Issuer.

4.3.2 None of the State, NCDOT or any other agency, instrumentality or political
subdivision of the State, and no board member, director, officer, employee, agent or
representative of any of them, has any liability whatsoever for payment of the principal sum of
any Project Debt, any other obligations issued or incurred by any Person described in
Section 4.4.2 in connection with the CA Documents or the Project, or any interest accrued
thereon or any other sum secured by or accruing under any Funding Agreement or Security
Document. Except for a violation by NCDOT of its express obligations to Lenders set forth in
Article 20 and except as set forth in Section 3.6.2, no Lender is entitled to seek any damages or
other amounts from NCDOT, whether for Project Debt or any other amount. NCDOT's review of
any Funding Agreements or Security Documents or other Project financing documents (a) is not
a guaranty or endorsement of the Project Debt, any other obligations issued or incurred by any

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -16 - Volume Il - Request for Proposals
Addendum No. 7



Person described in Section 4.4.2 in connection with the CA Documents or the Project, or any
traffic and revenue study, and (b) is not a representation, warranty or other assurance as to the
ability of any such Person to perform its obligations with respect to the Project Debt or any other
obligations issued or incurred by such Person in connection with the CA Documents or the
Project, or as to the adequacy of the Toll Revenues to provide for payment of the Project Debt
or any other obligations issued or incurred by such Person in connection with the CA
Documents or the Project. For the avoidance of doubt, the foregoing does not affect NCDOT'’s
liability to Developer under Article 19 and Exhibit 15 for Termination Compensation that is
measured in whole or in part by outstanding Project Debt.

4.3.3 The State and NCDOT shall not have any obligation to any Lender pursuant to
this Agreement, except, if the Collateral Agent has notified NCDOT of the existence of its
Security Documents, for the express obligations to Lenders set forth in Section 3.6.2, Section
13.3.5, Atrticle 20 or in the Lender's Direct Agreement delivered at Financial Close. The
foregoing does not preclude Lender enforcement of this Agreement against NCDOT where the
Lender has succeeded to the rights, title and interests of Developer under the CA Documents,
whether by way of assignment or subrogation.

4.3.4 The provisions of this Section 4.3 shall not diminish or impair NCDOT's
obligation to act as the PABs Issuer pursuant to the CA Documents.

4.4 Mandatory Terms of Project Debt, Funding Agreements and Security Documents

Project Debt, Funding Agreements and Security Documents, and any amendments or
supplements thereto, shall comply with the following terms and conditions.

4.4.1 The Security Documents may only secure Project Debt, the proceeds of which
are obligated to be used exclusively for the purposes of (a) acquiring, designing, permitting,
building, constructing, improving, equipping, modifying, operating, maintaining, reconstructing,
restoring, rehabilitating, renewing or replacing the Project, performing the Ultility Adjustment
Work or the Renewal Work to be performed by Developer, or performing other Work, (b) paying
principal and interest on such Project Debt and principal and interest on other existing Project
Debt, (c) paying premiums or costs for insurance, bonds and other performance security or
paying reasonable development fees to Developer-Related Entities or to the Design-Build
Contractor or its affiliates for services related to the Project, (d) paying fees and premiums to
any Lender of the Project Debt or such Lender’s agents in consideration for such Project Debt
or the commitment thereof, (e) paying costs and fees in connection with the closing of any
permitted Project Debt, (f) making payments due under the CA Documents to NCDOT or any
other Person, (g) funding reserves required under this Agreement, Funding Agreements or
Security Documents, applicable securities laws, or Environmental Laws, (h) making
Distributions, but only from the proceeds of Refinancings permitted under this Agreement, (i)
payment of interest on subordinated debt and other financing costs (such as fees on letters of
credit to the extent used to secure deferred equity contributions), and (j) refinancing any Project
Debt under clauses (a) through (i) above.

4.4.2 The Security Documents may only secure Project Debt and Funding
Agreements issued and executed by (a) Developer, (b) its permitted successors and assigns,
(c) a special purpose entity that owns Developer but no other assets and has purposes and
powers limited to the Project and the Work, (d) any special purpose subsidiary wholly owned by
Developer or such entity, or (e) the PABs Issuer.
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4.4.3 Project Debt under a Funding Agreement and secured by a Security Document
must be issued and held only by Institutional Lenders who qualify as such at the date the
Security Document is executed and delivered (or, if later, at the date any such Institutional
Lender becomes a party to the Security Document), except that (a) qualified investors other
than Institutional Lenders may acquire and hold interests in Project Debt in connection with the
securitization or syndication of Project Debt through a public or private offering, but only if an
Institutional Lender acts as Collateral Agent for such Project Debt, (b) PABs may be issued,
acquired and held by parties other than Institutional Lenders but only if an Institutional Lender
acts as indenture trustee for the PABs, and (c) Subordinate Debt is not subject to this provision.

4.4.4 The Security Documents as a whole securing each separate issuance of debt
shall encumber the entire Developer’s Interest; provided, however, that the foregoing does not
preclude subordinate Security Documents (such subordination to be in accordance with the
terms set forth in the Funding Agreements) or equipment lease financing.

4.45 No Security Document or other instrument purporting to mortgage, pledge,
encumber, or create a lien, charge or security interest on or against Developer’s Interest shall
extend to or affect the fee simple interest of NCDOT in the Project or the Project Right of Way or
NCDOT's rights or interests under the CA Documents.

4.4.6 Each note, bond or other negotiable or non-negotiable instrument evidencing
Project Debt, or evidencing any other obligations issued or incurred by any Person described in
Section 4.4.2 in connection with the CA Documents or the Project, must include, or refer to a
document controlling or relating to the foregoing that includes, a conspicuous recital to the effect
that payment of the principal thereof and interest thereon is a valid claim only as against the
obligor and the security pledged by Developer or the obligor therefor, is not an obligation, moral
or otherwise, of the State, NCDOT, any other department, agency, authority, instrumentality or
political subdivision of the State, or any elected official, board member, director, officer,
employee, agent or representative of any of them, and neither the full faith and credit nor the
taxing power of the State, NCDOT or any other agency, instrumentality or political subdivision of
the State is pledged to the payment of the principal thereof and interest thereon.

447 Each Funding Agreement and Security Document containing provisions
regarding default by Developer shall require, or incorporate a requirement by reference to
another Funding Agreement or Security Document that requires, that if Developer is in default
thereunder and the Collateral Agent gives notice of such default to Developer, then the
Collateral Agent shall also give concurrent notice of such default to NCDOT. Each Funding
Agreement and Security Document that provides Lender remedies for default by Developer or
other applicable Person shall require that the Collateral Agent deliver to NCDOT, concurrently
with delivery to Developer or any other Person, every notice of election to sell, notice of sale or
other notice required by Law or by the Security Document in connection with the exercise of
remedies under the Funding Agreement or Security Document. Further, each Funding
Agreement and Security Document shall contain provisions granting NCDOT the rights set forth
in clauses (d) and (e) of Section 17.3.4.1.

4.4.8 No Funding Agreement or Security Document that may be in effect during any
part of the period that the Handback Requirements apply shall grant to the Lender any right to
apply funds in the Handback Requirements Reserve or to apply proceeds from any Handback
Requirements Letter of Credit to the repayment of Project Debt, to any other obligation owing
the Lender or to any other use except the uses set forth in Section 8.10.3, and any provision
purporting to grant such right shall be null and void, provided, however, that (a) any Lender or
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Substituted Entity shall, following foreclosure or transfer in lieu of foreclosure, automatically
succeed to all rights, claims and interests of Developer in and to the Handback Requirements
Reserve, and (b) an exception may be made for excess funds described in Section 8.10.4.2.

4.4.9 Each relevant Funding Agreement and Security Document that may be in effect
during any part of the period that the Handback Requirements apply shall expressly permit,
without condition or qualification, or incorporate permission by reference to another Funding
Agreement or Security Document that expressly permits, without condition or qualification,
Developer to (a) use and apply funds in the Handback Requirements Reserve in the manner
contemplated by the CA Documents and (b) issue additional Project Debt, secured by the
Developer’s Interest, for the added limited purposes of funding work pursuant to Handback
Requirements and Safety Compliance as set forth in Section 12.3, and (c) otherwise comply
with its obligations in the CA Documents regarding Renewal Work to be performed by
Developer, the Renewal Work Plan, the Handback Requirements and the Handback
Requirements Reserve. Subject to the foregoing, any protocols, procedures, limitations and
conditions concerning draws from the Handback Requirements Reserve set forth in any
Funding Agreement or Security Document or the issuance of additional Project Debt as
described in clause (b) above shall be consistent with the permitted uses of the Handback
Requirements Reserve, and shall not constrain Developer's or NCDOT'’s access thereto for
such permitted uses, even during the pendency of a default under the Funding Agreement or
Security Document. For the avoidance of doubt, (i) the Lenders then holding Project Debt may
reasonably limit additional Project Debt if other funds are then readily available to Developer for
the purpose of funding the Work, (ii) no Lender then holding Project Debt is required hereby to
grant pari passu lien or payment status to any such additional Project Debt, and (iii) the Lenders
then holding Project Debt may impose reasonable, customary requirements as to performance
and supervision of the Work that are no more onerous than those set forth in their respective
existing Funding Agreements or Security Documents.

4.4.10 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender shall not name or join NCDOT, any other department, agency,
authority, instrumentality or political subdivision of the State, or any elected official, board
member, director, officer, employee, agent or representative of any of them in any legal
proceeding seeking collection of the Project Debt or other obligations secured thereby or the
foreclosure or other enforcement of the Funding Agreement or Security Document, unless and
except to the extent that (a) joinder of NCDOT as a necessary party is required by applicable
Law in order to confer jurisdiction on the court over the dispute with Developer or to enforce
Lender remedies against Developer and (b) the complaint against NCDOT states no claim or
cause of action for a lien or security interest on, or to foreclose against, NCDOT’s right, title and
interest in and to the Project and Project Right of Way, or for any liability of NCDOT on the
indebtedness represented by such Project Debt.

4.4.11 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender shall not seek any damages or other amounts from NCDOT,
any other agency, instrumentality or political subdivision of the State, or any elected official,
board member, director, officer, employee, agent or representative of any of them, whether for
Project Debt or any other amount, except (a) damages from NCDOT for a violation by NCDOT
of its express obligations to Lenders set forth in Section 3.6.2 and Article 20 or in the Lender’s
Direct Agreement delivered at Financial Close and (b) amounts due from NCDOT under this
Agreement where the Lender has succeeded to the Developer’s Interest, whether by way of
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assignment or subrogation. NCDOT shall be entitled to take reasonable steps to ensure
Developer’'s compliance with this Section 4.4.11, including contacting the Lender prior to
execution of the Funding Agreement and Security Document.

4.4.12 Each Funding Agreement and Security Document shall be consistent with
Section 3.6.3.

4.4.13 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender and the Collateral Agent shall respond to any request from
NCDOT or Developer for consent to a modification or amendment of this Agreement within a
reasonable period of time.

4.4.14 Each Funding Agreement and Security Document shall expressly state, or
incorporate a statement by reference to another Funding Agreement or Security Document that
expressly states, that the Lender agrees to exclusive jurisdiction and venue in the General Court
of Justice in Wake County, North Carolina in any action by or against NCDOT or its successors
and assigns; provided, however, if an action must be brought in a federal forum, then it shall be
brought and conducted solely and exclusively within the United States District Court for the
Eastern District of North Carolina.

4.5 Refinancing

45.1 Right of Refinancing

4511 Subject to Section 4.5.1.2, Developer from time to time may
consummate Refinancings under the Funding Agreements on terms and conditions acceptable
to Developer. NCDOT shall have no obligations or liabilities in connection with any Refinancing
except for the rights, benefits and protections set forth in Article 20 (but only if the Refinancing
satisfies the conditions and limitations set forth in Section 20.1).

4512 Except with respect to an Exempt Refinancing and Rescue
Refinancing, no Refinancing shall be permitted prior to Substantial Completion of all Project
Assets, unless Developer demonstrates to NCDOT's reasonable satisfaction that such
Refinancing will not (a) increase NCDOT's liability to pay Termination Compensation or (b)
decrease the level of Committed Investment.

4.5.2 Notice of Refinancing

4521 In connection with any Refinancing except an Exempt Refinancing
under clause (b), (c), (d) or (e) of the definition of Exempt Refinancing or a Rescue Refinancing,
Developer shall deliver, not later than 30 days prior to the proposed date for closing of the
Refinancing, either to NCDOT or to an Intellectual Property Escrow for access and review by
NCDOT, the following:

(a) Draft proposed Funding Agreements and Security Documents
(other than minor ancillary documents normally delivered after financial closing and containing
no new material commercial terms);

(b) The Pre-Refinancing Data; and
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(© And any other matters required by Exhibit 5.

4522 If Developer believes the Refinancing is an Exempt Refinancing or
Rescue Refinancing, it shall concurrently provide written notice to NCDOT that Developer
considers the Refinancing to be an Exempt Refinancing or Rescue Refinancing. Developer
shall include in such notice facts to support the basis on which Developer believes the
Refinancing is an Exempt Refinancing or Rescue Refinancing.

4523 Within fifteen (15) days after receipt of the materials required
under Section 4.5.2.1, NCDOT will review and determine whether the proposed Refinancing is
(a) an Exempt Refinancing or Rescue Refinancing and (b) if neither an Exempt Refinancing nor
Rescue Refinancing, whether to approve or disapprove the proposed Refinancing, and whether
the proposed Refinancing will result in a Refinancing Gain. If applicable, NCDOT also will
select the means for payment by Developer of its portion of the Refinancing Gain. NCDOT's
failure to deliver to Developer written notice of such determination and selection within such
time period shall not prejudice NCDOT's right to disapprove the proposed Refinancing or to
receive its portion of Refinancing Gain, if any, or its selection of the means for payment of such
portion.

4524 Developer shall submit to NCDOT final drafts of the proposed
Funding Agreements and Security Documents, together with updated versions of the Pre-
Refinancing Data, not later than seven (7) days prior to the proposed date for closing the
Refinancing.

4525 In connection with any Refinancing except an Exempt Refinancing
under clause (b), (c), (d), or (e) of the definition of Exempt Refinancing, Developer shall deliver,
not later than 30 days after close of the Refinancing, either to NCDOT or to an Intellectual
Property Escrow for access and review by NCDOT the following:

@) Copies of all signed Funding Agreements and Security
Documents in connection with the Refinancing; and

(b) The Refinancing Data.

45.2.6 Developer shall include with each submission of Pre-Refinancing
Data and Refinancing Data Developer’s financial model showing how Developer has calculated
the Refinancing Gain, if any, following the procedures set forth in Exhibit 5, and any other
matters required by Exhibit 5.

4527 Prior to the close of the Refinancing, NCDOT and Developer shall
meet and confer to agree upon the final calculation of the Refinancing Gain, and Developer
shall pay NCDOT its portion of the Refinancing Gain no later than 15 days after the close of the
Refinancing if the selected means of payment is a lump sum payment.

45.3 Refinancing Limitations, Requirements and Conditions

4531 If NCDOT renders any assistance or performs any requested
activity in connection with a Refinancing apart from delivering customary consents and estoppel
certificates or any Lender's Direct Agreement, then Developer shall reimburse NCDOT all
NCDOT Recoverable Costs and other fees, costs and expenses NCDOT incurs in connection
with rendering any such assistance or performing any such activity. Developer also shall
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reimburse NCDOT Recoverable Costs of assessing the Refinancing Gain and NCDOT'’s share
thereof, if any. If NCDOT delivers to Developer a written invoice therefor at least two Business
Days prior to the scheduled date of closing, then Developer shall reimburse such costs at
closing. If NCDOT does not deliver a written invoice at least two Business Days prior to closing,
then it may deliver such invoice within 30 days after receiving written notice of closing and
Developer shall reimburse NCDOT for such costs within ten days after NCDOT delivers the
invoice to Developer. If for any reason the Refinancing does not close, Developer shall
reimburse such NCDOT Recoverable Costs and such other fees, costs and expenses within 30
days after NCDOT delivers to Developer a written invoice therefor.

4532 The Refinancing Gain shall be calculated after deducting payment
of such NCDOT Recoverable Costs and such other fees and expenses, as well as Developer’s
reasonable professional costs and expenses directly associated with the Refinancing.

4533 Developer shall bear all risks for any Refinancing that negatively
affects its Equity IRR, debt coverage ratios or financial performance.

ARTICLE 5. NCDOT COMPENSATION; FINANCIAL MODEL UPDATES; PAYMENT OF
PUBLIC FUNDS; OTHER PAYMENTS

51 Concession Payment
The Concession Payment shall be in the amount and payable upon the terms set forth in

Part A of Exhibit 5. [Note: Delete this Section and all references to Concession Payments
in this Agreement if not applicable]

5.2 Adjustments Due to Certain Financing Risks

NCDOT and the Developer will use the Base Case Financial Model to calculate the
change, under Sections 4.1.3.5 through 4.1.3.8, positive or negative, in the Public Funds
Amount or Concession Payment, as applicable, and the Interest Rate Buffer Amount. NCDOT
and the Developer shall make such calculation and update the Base Case Financial Model and
Equity IRR at Financial Close as follows:

5.2.1 The Base Case Financial Model as of the Effective Date shall be run to solve
for the Public Funds Amount or Concession Payment, as applicable, and the Interest Rate
Buffer Amount, inputting only the changes, if any, in financial terms recognizable under Sections
4.1.3.5 through 4.1.3.8, and holding the Equity IRR as of the Effective Date constant. The
resulting calculations and the financial model after this first step are considered the “First Interim
Financial Model” for purposes of Sections 5.2.1 through 5.2.2.

5.2.2 Second, the First Interim Financial Model shall be run to solve for the Equity
IRR by inputting (a) the Public Funds Amount or Concession Payment, as applicable, and the
Interest Rate Buffer Amount as determined in Section 5.2.1 and (b) all other changes, if any, in
the terms of financing between those assumed in the Base Case Financial Model as of the
Effective Date and those set forth in the Initial Project Debt and Initial Financing Documents as
obtained at Financial Close. The resulting financial model shall constitute the Base Case
Financial Model and the resulting internal rate of return for Developer and its Equity Members
shall be the Equity IRR as of Financial Close.
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5.3 Revenue Payments

NCDOT's rights to payment related to Toll Revenues for the Project are set forth in Part
C of Exhibit 5. Developer agrees to pay NCDOT such amounts as compensation to NCDOT in
exchange for NCDOT'’s grant to Developer of rights to impose and receive tolls pursuant to this
Agreement. The Revenue Payment Amount shall be deposited, as and when received,
pursuant to the Project Trust Agreement in accordance with the terms therein.

54 Financial Model and Model Audit Updates

5.4.1 Developer shall run new projections and calculations under the Financial Model
Formulas to establish a Base Case Financial Model Update:

54.1.1 Whenever there occurs a Compensation Event;

5.4.1.2 Whenever there occurs a Refinancing with Refinancing Gain in
which NCDOT participates;

5.4.1.3 Whenever there occurs a Revenue Payment Amount which
NCDOT receives;

5.4.1.4 Whenever the CA Documents are amended and the Parties agree
that the amendment has a material effect on future costs or Toll Revenues;

5.4.15 Whenever a Relief Event extends the Term, if and to the extent
permitted by Law; and

5.4.1.6 Upon Financial Close.

5.4.2 The results of the Base Case Financial Model Updates pursuant to
Section 5.4.1.6 require the mutual written approval of the Parties. Where the Base Case
Financial Model Update is pursuant to Section 5.4.1.1, Section 5.4.1.2, Section 5.4.1.3 or
5.4.1.5, NCDOT shall have the right to challenge, according to the Dispute Resolution
Procedures, the validity, accuracy or reasonableness of any Base Case Financial Model Update
or the related updated and revised assumptions and data. In the event of a challenge, the
immediately preceding Base Case Financial Model Update that has not been challenged (or, if
there has been no unchallenged Base Case Financial Model Update, the Base Case Financial
Model) shall remain in effect pending the outcome of the challenge or until a new Base Case
Financial Model Update is issued and unchallenged. NCDOT shall have 60 days after receiving
written notice from Developer that the Base Case Financial Model Update has been deposited
in an Intellectual Property Escrow to commence action under the Dispute Resolution
Procedures.

5.4.3 In no event shall the Financial Model Formulas be changed except with the prior
written approval of both Parties, each in its sole discretion.

5.5 Refinancing Gain Share

NCDOT'’s rights to a portion of any Refinancing Gain Share are set forth in Part D of
Exhibit 5. Developer agrees to pay NCDOT such amount as compensation to NCDOT in
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exchange for NCDOT's grant to Developer of rights to impose and receive tolls pursuant to this
Agreement.

5.6 Payment of Public Funds; NTP1 Payments; and Annual O&M Payment
5.6.1 Developer’s rights to receive payment of the Public Funds Amount are set forth

in Part E of Exhibit 5. [Note: Delete this Section and all references to Public Funds
Amount in this Agreement if not applicable]

5.6.2 Developer’s rights to receive payment for NTP1 Work are set forth in Part F of
Exhibit 5. Any payments made for NTP1 Work prior to Financial Close shall not exceed $20
million and shall reduce the Public Funds Amount by amounts paid to Developer for NTP1
Work.

5.6.3 Developer’s rights to receive payment of the Annual O&M Payment are set forth
in Part G of Exhibit 5.

5.7 NCDOT Monetary Obligations

5.7.1 Any and all payments by the State are expressly contingent upon and subject to
the appropriation, allocation and availability of funds to NCDOT. If this Agreement is funded in
whole or in part by federal funds, NCDOT's performance and payment shall be subject to and
contingent upon the continuing availability of said federal funds for the purposes of the CA
Documents. If the Term extends into fiscal years subsequent to that in which it is approved,
such continuation of the CA Documents is expressly contingent upon the appropriation,
allocation and availability of funds by the North Carolina Legislature for the purposes set forth in
the CA Documents. If funds to effect payment are not available, NCDOT will provide written
notification to Developer. This Section 5.7 applies to all monetary obligations of NCDOT set
forth in the CA Documents, notwithstanding any contrary provisions of the CA Documents.

5.7.2 Pursuant to North Carolina General Statutes § 143C-6-11(i), the following
provisions of North Carolina General Statutes 8§ 143C-6-11(h) are incorporated verbatim in this
Agreement as follows: “Amounts Encumbered — Transportation project appropriations may be
encumbered in the amount of allotments made to the Department of Transportation by the
Director for the estimated payments for transportation project contract work to be performed in
the appropriation fiscal year. The allotments shall be multiyear allotments and shall be based
on estimated revenues and shall be subject to the maximum contract authority contained in
subsection (c) above. Payment for transportation project work performed pursuant to contract in
any fiscal year other than the current fiscal year is subject to appropriations by the General
Assembly. Transportation project contracts shall contain a schedule of estimated completion
progress, and any acceleration of this progress shall be subject to the approval of the
Department of Transportation provided funds are available. The State reserves the right to
terminate or suspend any transportation project contract, and any transportation project contract
shall be so terminated or suspended if funds will not be available for payment of the work to be
performed during that fiscal year pursuant to the contract. In the event of termination of any
contract, the contractor shall be given a written notice of termination at least 60 days before
completion of scheduled work for which funds are available. In the event of termination, the
contractor shall be paid for the work already performed in accordance with the contract
specifications.” For purposes of this Section 5.7.2, the term “schedule of estimated completion
progress” means the Maximum Payment Curve and the term “contract specifications” means
the CA Documents.
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5.7.3 Notwithstanding anything herein to the contrary, the Parties acknowledge and
agree that the unavailability of funds for NCDOT to comply with its payment obligations shall in
no event diminish, reduce or otherwise affect NCDOT's responsibility for moneys owed by
NCDOT under the CA Documents or Developer's ability to exercise any rights or remedies
under the CA Documents, including its rights to termination compensation pursuant to Exhibit
15.

ARTICLE 6. PROJECT PLANNING AND APPROVALS; REVIEW AND OVERSIGHT
6.1 Preliminary Planning and Engineering Activities; Site Conditions

6.1.1 Developer shall perform or cause to be performed all engineering activities
appropriate for development of the Project in accordance with the CA Documents and Good
Industry Practice, including (a) technical studies and analyses, (b) geotechnical investigations,
(c) right-of-way mapping, surveying and appraisals, (d) Hazardous Materials investigations, and
(e) design and construction surveys.

6.1.2 Except to the extent expressly provided otherwise under this Agreement,
Developer shall bear the risk of any incorrect or incomplete review, examination and
investigation by Developer of the Site and surrounding locations, and of any incorrect or
incomplete information resulting from preliminary engineering activities conducted by Developer,
NCDOT or any other Person. NCDOT makes no warranties or representations as to any
surveys, data, reports or other information provided by NCDOT or other Persons concerning
surface conditions and subsurface conditions, including the presence of Utilities, Hazardous
Materials, contaminated groundwater, archeological, paleontological and cultural resources, and
Threatened or Endangered Species, affecting the Site or surrounding locations. Developer
acknowledges that such information is for Developer's reference only and has not been verified.

6.1.3 Except to the extent expressly provided otherwise under this Agreement,
Developer shall bear the risk of all conditions occurring on, under or at the Site, including
(a) physical conditions of an unusual nature, differing materially from those ordinarily
encountered in the area, (b) changes in surface topography, (c) variations in subsurface
moisture content, (d) Utility facilities, (e) the presence or discovery of Hazardous Materials,
including contaminated groundwater, (f) the discovery at, near or on the Project Right of Way of
any archeological, paleontological or cultural resources, and (g) the discovery at, near or on the
Project Right of Way of any Threatened or Endangered Species.

6.2 Governmental Approvals

6.2.1 NCDOT is responsible for obtaining the NCDOT-Provided Approvals, at its sole
cost and expense, based on the Project scope described in the Technical Provisions.
Developer shall obtain all other Governmental Approvals in accordance with the CA Documents
and Article 107-3 of the Standard Specifications and, except to the extent that the CA
Documents expressly provide that NCDOT is responsible therefor, all third party approvals and
agreements required in connection with the Project, the Project Right of Way or the Work,
including any maodifications, renewals and extensions of the NCDOT-Provided Approvals
following the initial issuance and delivery thereof, including those required in connection with a
Compensation Event. Developer shall deliver to NCDOT true and complete copies of all new or
amended Governmental Approvals and third party approvals and agreements.
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6.2.2 Developer shall comply with all conditions imposed by and undertake all actions
required by and all actions necessary to maintain in full force and effect all Governmental
Approvals and third party approvals required by such Governmental Approvals, including
performance of all environmental mitigation measures required by the CA Documents or
Governmental Approvals, except to the extent that responsibility for performance of such
measures is expressly assigned to NCDOT in the CA Documents.

6.2.3 In the event that any Governmental Approvals required to be obtained by
Developer must formally be issued in NCDOT’s name, Developer shall undertake necessary
efforts to obtain such approvals subject to NCDOT'’s reasonable cooperation with Developer, at
Developer's expense (except in connection with a Compensation Event), in accordance with
Section 6.2.5, including execution and delivery of the necessary applications and other
documentation in form approved by NCDOT.

6.2.4 In the event that NCDOT or FHWA must act as the lead agency and directly
coordinate with a Governmental Entity in connection with obtaining Governmental Approvals
which are the responsibility of Developer, Developer shall provide all necessary support to
facilitate the approval, mitigation or compliance process. Such support shall include conducting
necessary field investigations, surveys, and preparation of any required reports, documents and
applications, subject to applicable Law.

6.2.5 At Developer's request, NCDOT shall reasonably assist and cooperate with
Developer in obtaining from Governmental Entities the Governmental Approvals (including any
modifications, renewals and extensions of existing Governmental Approvals from Governmental
Entities) required to be obtained by Developer under the CA Documents.

6.2.6 Subject to Developer’s right to a Relief Event under clause (0) of the definition
of Relief Event and Compensation Event under clause (n) of the definition of Compensation
Event, in the event Developer’s design differs from the Project scope described in the Technical
Provisions, including differences due to any alternative technical concepts approved by NCDOT
and described in Exhibit 2, as between NCDOT and Developer, Developer shall be fully
responsible for all necessary actions, and shall bear all risk of delay and all risk of increased
cost, resulting from or arising out of any associated change in the Project location or design,
including (a) conducting all necessary environmental studies and preparing all necessary
environmental documents in compliance with applicable Environmental Laws, subject to the
limitations and restrictions set forth in 23 CFR Part 636, (b) obtaining and complying with all
necessary new Governmental Approvals (including any modifications, renewals and extensions
of the NCDOT-Provided Approvals, and other existing Governmental Approvals), and
(c) bearing all risk, delay and cost of litigation or other challenges. NCDOT and FHWA will
independently evaluate all environmental studies and documents and fulfill the other
responsibilities assigned to them by 23 CFR Part 771.

6.3 Submittal, Review and Approval Terms and Procedures
6.3.1 General

This Section 6.3 sets forth the terms and procedures that govern all Submittals to
NCDOT pursuant to the CA Documents or Developer Management Plan and component plans
thereunder. Submittals shall be submitted in accordance with and within the time frames and
sequence set forth in the approved Project Schedule.
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6.3.2 Time Periods

Whenever NCDOT is entitled to review and comment on, or to affirmatively approve, a
Submittal, NCDOT shall have a period of ten Business Days to act after the date it receives an
accurate and complete Submittal, together with a completed transmittal form in form acceptable
to NCDOT and all necessary information and documentation concerning the subject matter,
except as otherwise provided below:

6.3.2.1 If any provision of the CA Documents expressly provides a longer
or shorter period for NCDOT to act, such period shall control over the foregoing time periods.

6.3.2.2 If at any given time NCDOT is in receipt of Submittals not in
accordance with the submittal guidelines set forth in Exhibit 2-09 of the Technical Provisions,
NCDOT may extend the applicable period for it to act to that period in which NCDOT can
reasonably accommodate the Submittals under the circumstances, or such other period of
extension set forth in any other provision of the CA Documents, and no such extension shall
constitute an NCDOT-Caused Delay, NCDOT Change, Relief Event, Compensation Event or
other basis for any Claim.

6.3.2.3 The applicable time periods for NCDOT to act shall be extended
by the period of: (a) any delay in NCDOT's ability to act caused by any act, omission, breach,
fault or negligence of any Developer-Related Entity or (b) any delay in NCDOT'’s ability to act
caused by a Relief Event (for this purpose modified where applicable to refer to acts or
omissions caused by any Developer-Related Entity rather than NCDOT).

6.3.2.4 During any time that NCDOT is entitled under Section 18.5 to
increase the level of its auditing, monitoring, inspection, sampling, measuring, testing and
oversight of the Project, the applicable period for NCDOT to act on any Submittals received
during such time and not related to curing the Developer Default(s) that instigated the
Section 18.5 action shall automatically be extended by ten Business Days.

6.3.2.5 The time period to act on a Submittal shall not begin until NCDOT
receives an accurate and complete Submittal, as reasonably determined by NCDOT. NCDOT
reserves the right to return to Developer any inaccurate or incomplete Submittals for revision,
and shall notify Developer if a Submittal is inaccurate or complete within ten Business Days of
receipt of such Submittal.

6.3.3 NCDOT Discretionary Approvals

If the Submittal is one where the CA Documents indicate approval or consent, or
acceptance is required from NCDOT in its sole discretion, absolute discretion, unfettered
discretion or good faith discretion, then, except as provided otherwise in Section 3.3.3,
NCDOT's lack of approval, determination, decision or other action within the applicable time
period under Section 6.3.2 shall be deemed disapproval. If approval is subject to the sole,
absolute or unfettered discretion of NCDOT, then its decision shall be final, binding and not
subject to dispute resolution, and such decision shall not constitute an NCDOT-Caused Delay,
NCDOT Change, Relief Event, Compensation Event or other basis for any Claim. If the
approval is subject to the good faith discretion of NCDOT, then its decision shall be binding
unless it is finally determined through the Dispute Resolution Procedures that such decision was
arbitrary or capricious. For avoidance of doubt, if the decision is determined through the
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Dispute Resolution Procedures to be arbitrary and capricious and causes delay, it will constitute
and be treated as an NCDOT-Caused Delay.

6.3.4 Other NCDOT Approvals

6.3.4.1 Whenever the CA Documents indicate that a Submittal or other
matter is subject to NCDOT's approval or consent and no particular standard therefor is stated,
then the standard shall be reasonableness.

6.3.4.2 If the reasonableness standard applies to NCDOT's right of
approval of or consent to a Submittal, and NCDOT delivers no approval, consent,
determination, decision or other action within the applicable time period under Section 6.3.2,
then Developer may deliver to NCDOT a written notice stating the date within which NCDOT
was to have decided or acted and that if NCDOT does not decide or act within five Business
Days after receipt of the notice, delay from and after lapse of the applicable time period under
Section 6.3.2 may constitute NCDOT-Caused Delay for which Developer may be entitled to
issue a Relief Event Notice and Compensation Event Notice under Sections 13.1 and 13.2.

6.3.5 NCDOT Review and Comment

Whenever the CA Documents indicate that a Submittal or other matter is subject to
NCDOT's review, comment, review and comment, disapproval or similar action not entailing a
prior approval and NCDOT delivers no comments, exceptions, objections, rejections or
disapprovals within the applicable time period under Section 6.3.2, then Developer may proceed
thereafter at its election and risk, without prejudice to NCDOT’s rights to later object or
disapprove in accordance with Section 6.3.7.1. No such failure or delay by NCDOT in delivering
comments, exceptions, objections, rejections or disapprovals within the applicable time period
under Section 6.3.2 shall constitute a Relief Event, Compensation Event or other basis for any
Claim. When used in the CA Documents, the phrase "completion of the review and comment
process” or similar terminology means either (a) NCDOT has reviewed, provided comments,
exceptions, objections, rejections or disapprovals, and all the same have been resolved, or
(b) the applicable time period has passed without NCDOT providing any comments, exceptions,
objections, rejections or disapprovals.

6.3.6 Submittals Not Subject to Prior Review, Comment or Approval

Whenever the CA Documents indicate that Developer is to deliver a Submittal to
NCDOT but express no requirement for NCDOT review, comment, disapproval, prior approval
or other NCDOT action, then Developer is under no obligation to provide NCDOT any period of
time to review the Submittal or obtain approval of it before proceeding with further Work, and
NCDOT shall have the right, but is not obligated, to at any time review, comment on, take
exception to, object to, reject or disapprove the Submittal in accordance with Section 6.3.7.1.
No failure or delay by NCDOT in delivering comments, exceptions, objections, rejections or
disapprovals with respect to the Submittal shall constitute a Relief Event, Compensation Event
or other basis for any Claim.

6.3.7 Resolution of NCDOT Comments and Objections

6.3.7.1 If the Submittal is one not governed by Section 6.3.3, NCDOT's
exception, objection, rejection or disapproval shall be deemed reasonable, valid and binding if
based on any of the following grounds:
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@) The Submittal or subject provision thereof fails to comply with any
applicable covenant, condition, requirement, term or provision of the CA Documents or
Developer Management Plan and component plans thereunder;

(b) The Submittal or subject provision thereof is not to a standard
equal to or better than the requirements of Good Industry Practice;

(© Developer has not provided all content or information required in
respect of the Submittal or subject provisions thereof, provided that NCDOT assumes no duty,
obligation or liability regarding completeness or correctness of any Submittal, including a
Submittal that is to be delivered to a Governmental Entity as a proposed Governmental
Approval, or in order to obtain, modify, amend, supplement, renew, extend, waive or carry out a
Governmental Approval;

(d) Adoption of the Submittal or subject provision thereof, or of any
proposed course of action thereunder, would result in a conflict with or violation of any Law or
Governmental Approval;

(e) In the case of a Submittal that is to be delivered to a
Governmental Entity as a proposed Governmental Approval, or in order to obtain, modify,
amend, supplement, renew, extend, waive or carry out a Governmental Approval, it proposes
commitments, requirements, actions, terms or conditions that are not arrangements that
NCDOT offers or accepts for addressing similar circumstances affecting its own projects; or

() Other grounds to be deemed reasonable, valid and binding as
agreed to by the Parties or through the Dispute Resolution Procedures.

6.3.7.2 Developer shall respond to all of NCDOT's comments and
objections to a Submittal and, except as provided below, make modifications to the Submittal as
necessary to fully reflect and resolve all such comments and objections, in accordance with the
review processes set forth in this Section 6.3. Developer acknowledges that NCDOT may
provide comments and objections which reflect concerns regarding interpretation or preferences
of the commenter or which otherwise do not directly relate to grounds set forth in
Section 6.3.7.1. Developer agrees to undertake reasonable efforts to accommodate or
otherwise resolve any such comments or objections through the review processes described in
this Section 6.3. However, if the Submittal is not governed by Section 6.3.3, this Section 6.3.7.2
shall in no way be deemed to obligate Developer to incorporate any comments or resolve
objections that are not on any of the grounds set forth in Section 6.3.7.1 and would result in a
delay to a Critical Path on the Project Schedule, or in an increase in Developer’s costs or a
decrease in Toll Revenues, except pursuant to an NCDOT Change. If, however, Developer
does not accommodate or otherwise resolve any comment or objection, Developer shall deliver
to NCDOT within a reasonable time period, not to exceed 21 days after receipt of NCDOT's
comments or objections, a written explanation why modifications based on such comment or
objection are not required. The explanation shall include the facts, analyses and reasons that
support the conclusion.

6.3.7.3 The foregoing shall in no way be deemed to obligate Developer to
incorporate any comments or resolve objections that would render the Submittal erroneous,
defective or less than Good Industry Practice, except pursuant to an NCDOT Change.
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6.3.7.4 If Developer fails to notify NCDOT within the time required under
Section 6.3.7.2, NCDOT may deliver to Developer a written notice stating the date by which
Developer was to have addressed NCDOT’s comments and that if Developer does not address
those comments within five Business Days after receipt of this notice, then that failure shall
constitute Developer’'s agreement to make all changes necessary to accommodate and resolve
the comment or objection and full acceptance of all responsibility for such changes without right
to a Relief Event, Compensation Event or other Claim, including any Claim that NCDOT
assumes design or other liability.

6.3.7.5 After NCDOT receives Developer's explanation as to why the
modifications are not required as provided in Sections 6.3.7.2, 6.3.7.3 and 6.3.7.4, the Parties
shall attempt in good faith to resolve the dispute. If they are unable to resolve the dispute, it
shall be resolved according to the Dispute Resolution Procedures except (a) as provided
otherwise in Section 6.3.3, and (b) if NCDOT elects to issue a Directive Letter pursuant to
Section 14.3 with respect to the disputed matter, Developer shall proceed in accordance with
NCDOT's directive while retaining any Claim as to the disputed matter.

6.3.8 Limitations on Developer’s Right to Rely

6.3.8.1 No review, comment, objection, rejection, approval, disapproval,
acceptance, certification (including certificates of Substantial Completion, Final Acceptance and
Final Completion), concurrence, monitoring, testing, inspection, spot checking, auditing or other
oversight by or on behalf of NCDOT, and no lack thereof by NCDOT, except as otherwise set
forth in Section 7.10, shall constitute acceptance of materials or Work that is not in accordance
with the CA Documents or waiver of any legal or equitable right under the CA Documents, at
law or in equity. NCDOT shall be entitled to remedies for unapproved Deviations and
Nonconforming Work and to identify additional Work which must be done to bring the Work and
Project into compliance with requirements of the CA Documents, regardless of whether previous
review, comment, objection, rejection, approval, disapproval, acceptance, certification,
concurrence, monitoring, testing, inspection, spot checking, auditing or other oversight were
conducted or given by NCDOT. Regardless of any such activity or failure to conduct any such
activity by NCDOT, Developer at all times shall have an independent duty and obligation to fulfill
the requirements of the CA Documents. Developer agrees and acknowledges that any such
activity or failure to conduct any such activity by NCDOT:

€) Is solely for the benefit and protection of NCDOT;

(b) Does not relieve Developer of its responsibility for the selection
and the competent performance of all Developer-Related Entities;

(© Does not create or impose upon NCDOT any duty or obligation
toward Developer to cause it to fulfill the requirements of the CA Documents;

(d) Shall not be deemed or construed as any kind of warranty,
express or implied, by NCDOT;

(e) May not be relied upon by Developer or used as evidence in
determining whether Developer has fulfilled the requirements of the CA Documents; and

) May not be asserted by Developer against NCDOT as a defense,
legal or equitable, to, or as a waiver of or relief from, Developer's obligation to fulfill the

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -30- Volume Il - Request for Proposals
Addendum No. 7



requirements of the CA Documents.

6.3.8.2 Developer shall not be relieved or entitled to reduction of its
obligations to perform the Work in accordance with the CA Documents, or any of its other
liabilities and obligations, including its indemnity obligations, as the result of any activity
identified in Section 6.3.8.1 or failure to conduct any such activity by NCDOT. Such activity by
NCDOT shall not relieve Developer from liability for, and responsibility to cure and correct, any
unapproved Deviations, Nonconforming Work or Developer Defaults.

6.3.8.3 To the maximum extent permitted by Law, Developer hereby
releases and discharges NCDOT from any and all duty and obligation to cause Developer's
Work or the Project to satisfy the standards and requirements of the CA Documents.

6.3.8.4 Notwithstanding the provisions of Sections 6.3.8.1, 6.3.8.2 and

6.3.8.3:

(a) Developer shall be entitled to rely on written approvals and
acceptances from NCDOT for the limited purpose of establishing that the approval or
acceptance occurred,;

(b) Developer shall be entitled to rely on specific written Deviations
NCDOT approves under Sections 7.2.2 or 8.2.2.8;

(© Developer shall be entitled to rely on the certificates of Substantial
Completion, Final Acceptance and Final Completion from NCDOT for the limited purpose of
establishing that Substantial Completion, Final Acceptance and Final Completion, as applicable,
have occurred, and the respective dates thereof;

(d) NCDOT is not relieved from any liability under applicable Law
arising out of a material misrepresentation under any written statement NCDOT delivers to
Developer; and

(e) NCDOT is not relieved from performance of its express
responsibilities under the CA Documents in accordance with all standards applicable thereto.

ARTICLE 7. DEVELOPMENT OF THE PROJECT
7.1 General Obligations of Developer
Developer, in addition to performing all other requirements of the CA Documents, shall:

7.1.1 Furnish all design and other services, provide all materials, equipment and labor
and undertake all efforts necessary or appropriate (excluding only those materials, services and
efforts which the CA Documents expressly specify will be undertaken by NCDOT or other
Persons) to construct the Project and operate and maintain it during construction, so as to
achieve Substantial Completion of all Project Sections, Final Acceptance and Final Completion
by the applicable Milestone Schedule Deadlines;

7.1.2 Comply with, and require that all Contractors comply with, all requirements of all
applicable Laws;
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7.1.3 Cooperate with NCDOT and Governmental Entities with jurisdiction in all
matters relating to the Work, including Design Work, Construction Work and O&M Work,
including their review, inspection and oversight of the design, construction, operations and
maintenance of the Project and the design and construction of the Utility Adjustments, as
contemplated herein and by applicable Law; and

7.1.4 Use commercially reasonable efforts to mitigate delay to design and
construction of the Project and mitigate damages due to delay in all circumstances, to the extent
possible, including by re-sequencing, reallocating, or redeploying Developer's and its
Contractors’ forces to other work, as appropriate.

7.2 Performance, Design and Construction Standards; Deviations

7.2.1 Developer shall furnish all aspects of the Design Work and all Design
Documents, including design required in connection with the operation and maintenance of the
Project, Renewal Work to be performed by Developer or Upgrades, and shall construct the
Project and Utility Adjustments included in the Construction Work as designed, free from
Defects, and in accordance with (a) Good Industry Practice, (b) the requirements, terms and
conditions set forth in the CA Documents, (c) the Milestone Schedule and Project Schedule,
(d) all Laws, (e) the requirements, terms and conditions set forth in all Governmental Approvals,
and (f) the approved Developer Management Plan and all component plans prepared or to be
prepared thereunder, in each case, taking into account the Project Right of Way limits and other
constraints affecting the Project. Developer also shall construct the Project and the Utility
Adjustments included in the Construction Work in accordance with (i) the Final Design
Documents and (ii) the Construction Documents, in each case, taking into account the Existing
Right of Way and Proposed Right of Way limits and other constraints affecting the Project.

7.2.2 Developer may apply for NCDOT approval of Deviations from applicable
Technical Provisions or Technical Documents regarding design or construction. All applications
shall be in writing. Where Developer requests a Deviation as part of the submittal of a
component plan of the Developer Management Plan, Developer shall specifically identify and
label the proposed Deviation. NCDOT shall consider, in its sole discretion, but have no
obligation to approve, any such application. Developer shall bear the burden of persuading
NCDOT that the Deviation sought constitutes sound and safe engineering consistent with Good
Industry Practice and achieves or substantially achieves NCDOT'’s applicable Safety Standards
and criteria. No Deviation shall be deemed approved or be effective unless and until stated in
writing signed by NCDOT's Authorized Representative. NCDOT's affirmative written approval of
a component plan of the Developer Management Plan shall constitute (a) approval of the
Deviations expressly identified and labeled as Deviations therein, unless NCDOT takes
exception to any such Deviation and (b) disapproval of any Deviations not expressly identified
and labeled as Deviations therein, except to the extent such Deviations were previously
approved. NCDOT's lack of issuance of a written Deviation within 14 days (or other longer time
period specified by NCDOT with respect to such Deviation) after Developer applies therefor in
writing shall be deemed a disapproval of such application. NCDOT's denial or disapproval of a
requested Deviation shall be final and not subject to the Dispute Resolution Procedures.
NCDOT may elect to process the application as a Change Request under Section 14.2 rather
than as an application for a Deviation.

7.2.3 Developer acknowledges that, prior to the Effective Date, it had the opportunity
to identify any provisions of the Technical Provisions or Technical Documents that are
erroneous or create a potentially unsafe condition, and the opportunity and duty to notify
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NCDOT in writing of such fact and of the changes to the provision that Developer believed were
the minimum necessary to render it correct and safe. If it is reasonable or necessary to adopt
changes to the Technical Provisions or Technical Documents after the Effective Date to make
the provisions correct and safe, such changes shall not be grounds for a Relief Event,
Compensation Event or other Claim, unless (a) Developer neither knew nor had reason to know
prior to the Effective Date that the provision was erroneous or created a potentially unsafe
condition or (b) Developer knew of, and reported to NCDOT, the erroneous or potentially unsafe
provision prior to the Effective Date and NCDOT did not adopt reasonable and necessary
changes. If Developer commences or continues any Design Work or Construction Work
affected by such a change after the need for the change was discovered or suspected, or
should have been discovered or suspected through the exercise of reasonable care, Developer
shall bear any additional costs associated with redoing the Work already performed.
Inconsistent or conflicting provisions of the CA Documents shall not be treated as erroneous
provisions under this Section 7.2.3, but instead shall be governed by Section 1.2.

7.2.4 References in the Technical Provisions or Technical Documents to manuals or
other publications (including NCDOT special provisions) governing the Design Work or
Construction Work prior to the latest Substantial Completion Date shall mean the most recent
editions in effect 90 days prior to the Technical Proposal Due Date, except that manuals or
other publications (including NCDOT special provisions) that were changed or added through
RFP Addenda shall mean the most recent editions in effect at the time of issuance of the
applicable RFP Addenda. Any changes or additions to such manuals or other publications
(including NCDOT special provisions), including Safety Standards, to be implemented prior to
Substantial Completion of all Project Sections respecting Design Work or Construction Work
shall be subject to the Change Order process for an NCDOT Change in accordance with
Article 14. Safety Compliance changes shall be in accordance with Section 12.3.

7.2.5 The Parties anticipate that, from time to time, NCDOT will adopt, through
revisions to existing manuals and publications or new manuals and publications, changed,
added or replacement standards, criteria, requirements, conditions, procedures, specifications
and other provisions, including Safety Standards and/or issuance of memoranda, relating to
Design Work and Construction Work of general application to Comparable Controlled Access
Highways that are or become tolled or the subject of concession or public-private partnership
agreements. NCDOT shall have the right to add such changed, added or replacement
standards, criteria, requirements, conditions, procedures, specifications and other provisions,
including Safety Standards, to Book 3 by notice to Developer, whereupon they shall constitute
amendments, and become part, of the Technical Documents. If such changed, added or
replacement Technical Documents or Safety Standards encompass matters that are addressed
in the Technical Provisions or Technical Documents, they may, upon inclusion in Book 3,
replace and supersede inconsistent provisions of the Technical Provisions and Technical
Documents to the extent designated by NCDOT, in its sole discretion. NCDOT will identify the
superseded provisions in its notice to Developer. Notwithstanding the foregoing, except as may
be required by an NCDOT Change and except as provided otherwise in Section 7.2.6 with
respect to a Change in Law and Section 7.4.3 with respect to Adjustment Standards, if NCDOT
adopts the changed, added or replacement standards, criteria, requirements, conditions,
procedures, specifications and other provisions, including changed, added or replacement
Safety Standards, prior to Substantial Completion of a Project Section, Developer shall not be
obligated to (but may) incorporate the same into its design and construction of such Project
Section prior to Substantial Completion of such Project Section.
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7.2.6 New or revised statutes or regulations adopted after 90 days prior to the
Technical Proposal Due Date that change, add to or replace applicable standards, criteria,
requirements, conditions, procedures, specifications and other provisions, including Safety
Standards, related to the Design Work and Construction Work, as well as revisions to Technical
Provisions and Technical Documents to conform to such new or revised statutes or regulations,
shall be treated as Changes in Law (including, to the extent expressly provided under other
sections of this Agreement, Discriminatory Change in Law) rather than an NCDOT Change;
however, the foregoing shall not apply to new or revised statutes or regulations that also cause
or constitute changes in Adjustment Standards.

7.3 Project Right of Way Acquisition

7.3.1 Developer shall undertake and complete the acquisition of Proposed Right of
Way and Additional Properties in accordance with this Section 7.3 and Section 7 of the
Technical Provisions. Subject to Section 7.3.3 of this Agreement and Section 7 of the Technical
Provisions, NCDOT shall exercise its condemnation powers to acquire Proposed Right of Way
and Additional Properties; provided, however, that Developer has demonstrated due diligence in
efforts to acquire such properties prior to requesting NCDOT to exercise its condemnation
powers and has complied with the requirements therefor set forth in the Technical Provisions
(including Section 7 of the Technical Provisions). Subject to Section 7.3.3, as a condition
precedent to NCDOT exercising its condemnation powers and the Office of the Attorney
General initiating any condemnation proceedings with respect to a parcel, Developer shall pay
to NCDOT the estimated amount of the payment to be made to the property owner of such
parcel for the acquisition thereof (including any relocation costs). Such costs with respect to the
acquisition of Proposed Right of Way shall be eligible for treatment as ROW Acquisition Costs
and subject to the provisions of Section 7.3.3.

7.3.2 All Proposed Right of Way and Additional Properties shall be acquired in the
name of NCDOT. Developer shall undertake and complete the acquisition of Proposed Right of
Way and Additional Properties in accordance with Section 7 of the Technical Provisions and all
applicable Laws relating to such acquisition, including the Uniform Act.

7.3.3 Developer shall be responsible for all costs and expenses associated with
acquiring all Proposed Right of Way required under the CA Documents, Additional Properties
and Project Specific Locations, except that responsibility for ROW Acquisition Costs shall be
allocated between the Parties as follows:

7.3.3.1 ROW Acquisition Costs Overage. To the extent that the ROW
Acquisition Costs are in excess of the ROW Acquisition Baseline Costs, the overage shall be
allocated between the Parties as follows:

(a) Developer and NCDOT each shall be responsible for 50% of the
ROW Acquisition Costs in excess of 100% but less than or equal to 120% of the ROW
Acquisition Baseline Costs; and

(b) NCDOT shall be responsible for 100% of the ROW Acquisition
Costs in excess of 120% of the ROW Acquisition Baseline Costs.

7.3.3.2 ROW Acguisition Costs Savings. To the extent that the ROW
Acquisition Costs are less than the ROW Acquisition Baseline Costs, the savings shall be
allocated between the Parties as follows
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@) Developer shall pay NCDOT 50% of those savings that amount to
greater than zero and up to 20% of the ROW Acquisition Baseline Costs; and

(b) Developer shall pay NCDOT 100% of the savings that exceeds
20% of the ROW Acquisition Baseline Costs.

The overage and savings of the ROW Acquisition Costs shall be paid in accordance with Part H
of Exhibit 5.

7.3.4 All reports, studies, specifications, estimates and other documentation related to
Project Right of Way acquired by Developer shall become and remain the sole property of
NCDOT upon completion of the acquisition process.

7.3.5 NCDOT shall not be obligated to exercise its power of eminent domain in
connection with Developer's acquisition of any temporary right or interest, including Project
Specific Locations, and NCDOT shall have no obligations or responsibilities with respect to the
acquisition, maintenance or disposition of such temporary rights or interests. Developer’'s Right
of Way Acquisition Manager shall at all times follow the standard of care and conduct and be
subject to the Laws applicable to a licensed real estate broker in the State, and shall at all times
conform with applicable Law (including, to the extent applicable, the Uniform Act) in all
communications and interactions with the owners or occupants of the real property in which
Developer seeks to obtain any right or interest.

7.4 Utility Adjustments
7.4.1 General

Developer shall coordinate, monitor, perform, and otherwise undertake the necessary
efforts required under the CA Documents to enable Utility Owners performing Utility Adjustment
Work to timely perform such work, in coordination with the Work, and in compliance with the
standards of design and construction and other applicable requirements specified in the CA
Documents. In coordinating, monitoring and performing its obligations with respect to the Utility
Adjustment Work, Developer and the Project Schedule shall take into account the time required
for any approvals that may be required from the North Carolina Board of Transportation related
to a Utility Adjustment. Except as otherwise provided in this Section 7.4 and Article 13,
Developer shall continue to be the responsible party to NCDOT for timely performance of all
Utility Adjustment Work. Except for Utility Adjustments performed under a Developer Utility
Adjustment Agreement, NCDOT is responsible for entering into Utility Agreements with Utility
Owners affected by a Utility Adjustment.

7.4.2 Utility Agreements

7421 Developer is responsible for preparing and negotiating Utility
Agreements, for NCDOT’s execution, using the applicable Utility Agreement forms specified in
Section 6 of the Technical Provisions. Developer shall not have the authority to enter into and
execute any Utility Agreement on NCDOT's behalf.

7.4.2.2 NCDOT agrees to cooperate as reasonably requested by
Developer in preparing and negotiating Utility Agreements, including attendance at negotiation
sessions, providing information reasonably requested by Developer that is within NCDOT's
possession, and review of Utility Agreements; provided, however, that such cooperation shall
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not require NCDOT: (a) to take a position which it believes to be inconsistent with the CA
Documents, the Developer Management Plan (and component plans thereunder), applicable
Law or Governmental Approval(s), the requirements of Good Industry Practice, or NCDOT
policy, or (b) to refrain from taking a position concurring with that of a Utility Owner, if NCDOT
believes that position to be correct.

7.4.2.3 Developer shall comply with and timely perform all obligations
imposed on Developer by any Utility Agreement and applicable Law, including compliance with
Buy America requirements.

7.4.3 Requirements

Each Utility Adjustment shall comply with the Adjustment Standards in effect as of the 90
days prior to the Technical Proposal Due Date, together with any subsequent amendments and
additions to those standards that (a) are necessary to conform to applicable Law or (b) are
adopted by the Utility Owner and affect the Utility Adjustment pursuant to the applicable Utility
Agreement(s) or Developer Utility Adjustment Agreement. In addition, all Utility Adjustment
Work shall comply with all applicable Laws (including Buy America requirements), the applicable
Utility Agreement(s) or Developer Utility Adjustment Agreement, and all other requirements
specified in Section 6 of the Technical Provisions.

7.4.4 Utility Adjustment Costs

7441 A Utility Owner without a Compensable Interest shall be
responsible for all costs and expenses relating to a Utility Adjustment. For a Utility Owner with
a Compensable Interest, the responsibility for costs and expenses relating to a Utility
Adjustment shall be as set forth in Sections 7.4.4.2 and 7.4.4.3.

7.4.4.2 Any Utility Owner claiming the existence of a Compensable
Interest with respect to a Utility Adjustment shall be responsible and have the burden of
establishing such claim to NCDOT’s satisfaction. Evidence of a Compensable Interest shall be
documented by affidavits, recorded easements, NCDOT agreements or other documentation
deemed acceptable by NCDOT. In the event that it is determined by NCDOT that a Utility
Owner has a Compensable Interest with respect to a Utility Adjustment, the following provisions
shall apply:

(a) Except with respect to a Utility Enhancement, if the Utility Owner agrees
to have Developer perform the Utility Adjustment Work, NCDOT shall enter into the applicable
Utility Agreement with such Utility Owner and NCDOT shall reimburse Developer for the
documented and substantiated direct and indirect costs of performing the Utility Adjustment
Work in compliance with this Section 7.4.4. Prior to performing the Utility Adjustment Work,
Developer shall submit to NCDOT a detailed Utility Adjustment estimate pursuant to Section 6
of the Technical Provisions. If NCDOT does not agree that such estimate provides an accurate
estimate of the costs of performing such Utility Adjustment Work, NCDOT may require the Utility
Owner to obtain competitive bids to perform such Utility Adjustment Work in compliance with
this Section 7.4.4. Payment for Utility Adjustment Work performed by Developer shall be made
in accordance with Part J of Exhibit 5.

(b) Except with respect to a Utility Enhancement, if the Utility Owner elects to
perform the Utility Adjustment Work itself or through a separate contractor, NCDOT shall enter
into the applicable Utility Agreement with such Utility Owner, and NCDOT shall be responsible
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for reimbursing such Utility Owner for the documented and substantiated direct costs of
performing the Utility Adjustment Work in compliance with this Section 7.4.4.

Notwithstanding anything to the contrary in this Section 7.4.4, Developer shall be solely
responsible for all costs and expenses for Utility Adjustments to the extent that such Utility
Adjustments are to accommodate Developer's means or methods of construction or operations.

7.4.4.3 For each Utility Adjustment, Developer shall compensate a Utility
Owner with a Compensable Interest for the fair market value of each Existing Utility Property
Interest relinquished, to the extent NCDOT would be required to do so by applicable Law and
provided that NCDOT has approved the Utility Owner’s claim. Developer is advised that, in
some cases, reimbursement of such Utility Owner’s acquisition costs for a Replacement Utility
Property Interest will satisfy this requirement. Developer shall pay any compensation due to
such Utility Owner and all costs and expenses associated therewith; provided that
compensation due to such Utility Owner for a Replacement Utility Property Interest shall be
allocated between the Parties in accordance with Section 7.3.3. Unless directed otherwise by
NCDOT, Developer shall carry out the same duties for acquisition of an Existing Utility Property
Interest, as are assigned to Developer in the Technical Provisions for the acquisition of any
other necessary real property interests.

7.4.4.4 Developer is solely responsible for collecting directly from the
Utility Owner any amounts owed to Developer by the Utility Owner for Utility Adjustments
performed under a Developer Utility Adjustment Agreement or for a Utility Enhancement. If for
any reason Developer is unable to collect any such amounts due to Developer from any Utility
Owner, then (a) NCDOT shall have no liability for such amounts, (b) Developer shall have no
right to collect such amounts from NCDOT or to offset such amounts against amounts otherwise
owing from Developer to NCDOT, and (c) Developer shall have no right to stop Work or to
exercise any other remedies against NCDOT on account of such failure to pay.

7.4.4.5 If any local Governmental Entity is participating in any portion of
Utility Adjustment costs, Developer shall coordinate with NCDOT and such local Governmental
Entity regarding accounting for and approval of those costs.

7.4.4.6 Developer shall maintain a complete set of records for the costs of
each Utility Adjustment incurred by Developer, in a format compatible with the estimate attached
to the applicable Utility Agreement and in sufficient detail for analysis. The totals for each cost
category shall be shown in such manner as to permit comparison with the categories stated on
the estimate. Developer also shall indicate in these records the source of funds used for each
Utility Adjustment. All records with respect to Utility Adjustment Work shall comply with the
record keeping and audit requirements of the CA Documents.

7447 Unless NCDOT advises Developer otherwise, the Project will be
subject to, and Developer shall comply with, 23 CFR Part 645 Subpart A (including its
requirements as to plans, specifications, estimates, charges, tracking of costs, credits, billings,
records retention, and audit) and FHWA's associated policies.

7.4.4.8 Developer shall not be entitled to any additional compensation or
time extension hereunder as the result of any Utility Adjustment, whether performed by
Developer or by the Utility Owner, except as provided in this Section 7.4.4 and Article 13.
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7.4.5 Utility Adjustments and Utility Enhancements Performed by Developer

7.4.5.1 If a Utility Owner agrees to have Developer design and/or construct
a Utility Adjustment, Developer shall perform such work under a separate contract directly with
the Utility Owner (“Developer Utility Adjustment Agreement”) pursuant to this Section 7.4.5.
Such Developer Utility Adjustment Agreement shall be submitted to NCDOT for its review and
comment prior to performing the Utility Adjustment Work, and Developer shall perform such
Utility Adjustment Work in accordance with the requirements of the CA Documents, including
the following:

(a) All such Developer Utility Adjustment Agreements shall specify
Developer's responsibility, if any, for maintenance of the Utility Work during construction,
responsibility for inspection of the Utility Work by the CEI Firm and Utility Owner and procedures
for acceptance of the Utility Work by the Utility Owner.

(b) Developer shall include the following warranty language in the Developer
Utility Adjustment Agreements:

“ (Developer) guarantees materials and workmanship against latent and
patent defects arising from defective design, faulty materials, faulty workmanship or
negligence for a period of twelve months following the date NCDOT issues its written
certificate of Substantial Completion for the project section where the utility work

governed by this agreement is located. (Developer) shall replace such
defective  materials and workmanship  without cost to NCDOT and
(Utility Owner). (Developer) will not be responsible for

damage due to faulty design by non-Developer Related Entities, normal wear and tear,
for negligence on the part of NCDOT, and/or for use in excess of the design. Where
items of material carry a manufacturer’'s guarantee for any period in excess of twelve
months, then the manufacturer's guarantee shall apply for that particular piece of
material.”

7.4.5.2 Developer shall be responsible for addressing any requests by Utility
Owners that Developer design and/or construct a Betterment or Utility Owner Project
(collectively, "Utility Enhancement”). However, Developer may, but is not obligated to, design
and construct such Utility Enhancements. Any Betterment performed as part of a Utility
Adjustment, whether by Developer or by the Utility Owner, shall be subject to the prior approval
of NCDOT and subject to the same standards and requirements as if it were a necessary Utility
Adjustment. Upon approval by NCDOT, such Betterment shall be addressed in the appropriate
Utility Agreement. Developer shall perform any work on a Utility Owner Project only by separate
contract outside of the Work, and such work shall be subject to Section 7.4.1. Under no
circumstances shall Developer proceed with any Utility Enhancement that is incompatible with
the Project or is not in compliance with applicable Law, the Governmental Approvals or the CA
Documents, including the Milestone Schedule Deadlines and the Project Schedule.

7.4.5.3 If a conflict occurs between the terms of any agreement between
Developer and a Utility Owner and those of the CA Documents, the terms that establish the
higher quality, manner or method of performing Utility Adjustment Work or Utility Enhancement
(as applicable), establish better Good Industry Practice, or use more stringent standards shall
prevail between Developer and NCDOT. If the foregoing criteria are not relevant to the terms at
issue, then the CA Documents shall prevail, unless expressly provided otherwise in the CA
Documents. Under no circumstances will Developer be entitled to any additional compensation
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or time extension under the CA Documents as the result of any Utility Adjustment Work
performed under a Developer Utility Adjustment Agreement or a Utility Enhancement.

7.4.6 Failure of Utility Owners to Cooperate

7.4.6.1 Developer shall use diligent efforts to obtain the cooperation of
each Utility Owner as necessary for Utility Adjustments. Developer shall notify NCDOT
immediately if (a) Developer reasonably believes for any other reason that any Utility Owner
would not undertake or permit a Utility Adjustment in a manner consistent with the timely
completion of the Project, (b) Developer becomes aware that any Utility Owner is not
cooperating in a timely manner to provide agreed-upon work or approvals, or (c) any other
dispute arises between Developer and a Utility Owner with respect to the Project, despite
Developer's diligent efforts to obtain such Utility Owner’s cooperation or otherwise resolve such
dispute. Such notice may include a request that NCDOT assist in resolving the dispute or in
otherwise obtaining the Utility Owner’s timely cooperation. Developer shall provide NCDOT with
such information as NCDOT requests regarding the Utility Owner's failure to cooperate and the
effect of any resulting delay on the Project Schedule. After delivering to NCDOT any notice or
request for assistance, Developer shall continue to use diligent efforts to pursue the Ultility
Owner’s cooperation.

7.4.6.2 If Developer requests NCDOT's assistance pursuant to
Section 7.4.6.1, Developer shall provide evidence reasonably satisfactory to NCDOT that (a) the
subject Utility Adjustment is necessary, (b) Developer made a timely input in the Project
Schedule reflecting, in its inception, a reasonable amount of time for completion of the Utility
Adjustment, (c) Developer’s position in the dispute is otherwise reasonable, (d) Developer made
timely initial contact with the Utility Owner to obtain the Utility Owner’s cooperation, (e)
Developer met its commitments as set forth in the Project Schedule, and (f) the Utility Owner is
not cooperating (the foregoing clauses (a) through (f) are referred to herein as the “conditions to
assistance”). Following NCDOT'’s receipt of satisfactory evidence, NCDOT shall take such
reasonable steps as may be requested by Developer to obtain the cooperation of the Utility
Owner or resolve the dispute. Any assistance NCDOT provides shall not relieve Developer of
its sole responsibility for satisfactory compliance with its obligations relating to Utility Adjustment
Work, except as otherwise expressly set forth herein. In no event shall NCDOT's obligations
pursuant to this Section 7.4.6.2 require NCDOT: (i) to take a position which it believes to be
inconsistent with the CA Documents, the Developer Management Plan (and component plans
thereunder), applicable Law or Governmental Approval(s), the requirements of Good Industry
Practice, or NCDOT policy, or (ii) to refrain from taking a position concurring with that of a Ultility
Owner, if NCDOT believes that position to be correct.

7.4.6.3 If NCDOT obijects in writing to a request for assistance pursuant to
Section 7.4.6.1, based on Developer’s failure to satisfy one or more of the conditions to
assistance described in Sections 7.4.6.2(a), (b) and (c), then Developer shall take such action
as is appropriate to satisfy the condition(s) and shall then have the right to submit another
request for assistance on the same subject matter. If NCDOT objects in writing to a request for
assistance pursuant to Section 7.4.6.1 based on Developer's failure to satisfy one or both of the
conditions to assistance described in Sections 7.4.6.2(d), (e), and (f), then Developer shall take
such action as Developer deems advisable during the next 10 days to obtain the Utility Owner’s
cooperation and shall then have the right to submit another request for assistance on the same
subject matter. Notwithstanding the foregoing, no resubmittal will be accepted unless all
NCDOT objections have been addressed in accordance with the preceding two sentences. This
process shall be followed until Developer succeeds in obtaining the Utility Owner’s cooperation
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or in otherwise resolving the dispute or until NCDOT determines, based on evidence Developer
presents, that the conditions to assistance have been satisfied. Developer shall have the right
to submit the question of the reasonableness of NCDOT’s determination for resolution
according to the Dispute Resolution Procedures.

7.4.7 Applications for Encroachment Agreements

7.4.7.1 It is anticipated that during the Term, from time to time Utility
Owners will request NCDOT to enter into Encroachment Agreements to install new Utilities that
would cross or longitudinally occupy the Project Right of Way, or to modify, upgrade, repair,
relocate or expand existing Utilities within the Project Right of Way for reasons other than
accommodation of the Project. The provisions of Sections 7.4.7.2 through 7.4.7.4 shall apply
to all such permit applications, except as otherwise provided in Section 7.4.7.5. Except as
otherwise provided in Section 7.4.7.5 and this Agreement, no accommodation of new Utilities
or of modifications, upgrades, repairs, relocations or expansions of existing Utilities pursuant
hereto shall entitle Developer to additional compensation or time extension hereunder.

7.4.7.2 For all such Encroachment Agreement requests pending as of or
submitted after the Effective Date, Developer shall furnish the most recent Project design
information and/or as-built plans, as applicable, to the applicants, and shall assist each
applicant with information regarding the location of other proposed and existing Utilities.
Developer shall keep records of its costs related to new Utilities separate from other costs.

7.4.7.3 Developer shall assist NCDOT in deciding whether to execute an
Encroachment Agreement described in Section 7.4.7.2. Within 14 days of receiving a request
for an Encroachment Agreement from a Utility Owner, Developer shall analyze each request
and provide to NCDOT a written recommendation (together with supporting analysis) as to
whether the permit should be approved, denied, or approved subject to conditions.
Developer’s analysis shall include specific references to any of its obligations under the CA
Documents that it believes may be impacted by the installation of new Utilities. Developer shall
limit the grounds for its recommendation to the grounds (as NCDOT communicates to
Developer from time to time) on which NCDOT is legally entitled to approve or deny the request
or to impose conditions on its approval.

7.4.7.4 If Developer and NCDOT disagree on the response to a request
for an Encroachment Agreement described in Section 7.4.7.2, such disagreement shall be
resolved according to the Dispute Resolution Procedures; provided that if Developer
recommends against issuance of the permit and NCDOT determines issuance is appropriate or
required, then:

@) NCDOT’s determination shall control unless it is arbitrary and
capricious; and

(b) If NCDOT elects to delay execution of an Encroachment
Agreement pending final resolution of the Dispute, Developer's indemnities under
Sections 16.5.1.2 and 16.5.1.4 shall be deemed to apply with respect to any applicant claim of
wrongful delay or denial.

If it is determined through Dispute Resolution Procedures that NCDOT’s determination was
arbitrary and capricious, then such determination shall qualify as a NCDOT Change.

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -40 - Volume Il - Request for Proposals
Addendum No. 7



7.4.75 Where NCDOT is pursuing a Business Opportunity involving a
Utility in the Project Right of Way, (a) NCDOT shall have the right to enter into an
Encroachment Agreements, in its sole discretion, (b) any decision by NCDOT to enter into an
Encroachment Agreement shall be final, binding and not subject to the Dispute Resolution
Procedures (except that that any remedy provided under this Agreement with respect to such
decision shall be subject to the Dispute Resolution Procedures), (c) Sections 7.4.7.2 through
7.4.7.4 shall not apply, and (d) instead, Section 11.2 shall apply.

7.5 Schedule, Notices to Proceed and Milestone Schedule Deadlines

7.5.1 As a material consideration for entering into this Agreement, Developer hereby
commits, and NCDOT is relying upon Developer's commitment, to develop the Project in
accordance with the milestones and time periods set forth in this Agreement, the Technical
Provisions, and the Milestone Schedule, subject only to delays caused by Relief Events
specifically provided hereunder. Except where this Agreement expressly provides for extension
of time due to a Relief Event, the time limitations set forth in the CA Documents, including the
Milestone Schedule, for Developer's performance of its covenants, conditions and obligations
are of the essence.

7.5.2 Authorization allowing Developer to proceed with Work hereunder shall be
provided through NCDOT's issuance of NTP1 and NTP2.

7521 NCDOT anticipates issuing NTP1 upon satisfaction of the
following conditions:

@) Submittal by Developer to NCDOT and approval by NCDOT of the NTP1
Schedule of Values;

(b) The NTP1 Work Payment Bond meeting the requirements of Section
16.2.4 has been obtained and is in full force and effect, and Developer has delivered to NCDOT
either the original of the NTP1 Work Payment Bond or, if the original has been delivered to the
Collateral Agent, a certified and conformed copy of the original; and

(c) All Insurance Policies required under Section 16.1 for the Design Work
have been obtained and are in full force and effect, and Developer has delivered to NCDOT
evidence of coverage required under this Agreement from the relevant issuers of such
Insurance Policies.

NCDOT shall not issue NTP1 prior to satisfaction of each condition set forth in this
Section 7.5.2.1. Each such condition may be waived in writing by NCDOT, in its sole
discretion. Issuance of NTP1 authorizes Developer to commence and perform the NTP1 Work,
subject to Section 7.6.1. NTP1 authorizes Developer to enter the Project Right of Way that
NCDOT owns, after coordinating with NCDOT, in order to perform NTP1 Work.

75.2.2 NCDOT anticipates issuing NTP2 upon satisfaction of the
following conditions:

@) Approval by NCDOT of the NTP1 Work (excluding approval of
item 12 and item 13 of Section 1.5 of the Technical Provisions);
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(b) Each Payment Bond and Performance Security meeting the
requirements of Section 16.2.1 and relating to NTP2 has been obtained and is in full force and
effect, and Developer has delivered to NCDOT either the original of each Payment Bond and
Performance Security or, if the original has been delivered to the Collateral Agent, a certified
and conformed copy of each original including the related documentation required under
Section 16.2;

(© Developer has delivered to NCDOT a duplicate original of the
guarantees in favor of NCDOT, if any, required under Section 16.4;

(d) All Insurance Policies required under Section 16.1 for construction
have been obtained and are in full force and effect, and Developer has delivered to NCDOT
evidence of coverage required under this Agreement from the relevant issuers of such
Insurance Policies;

(e) All Insurance Policies required under this Agreement for the
performance of the O&M During Construction have been obtained and Developer has delivered
to NCDOT verification thereof as required under Section 16.1.2.4;

() Approval by NCDOT of the DBE Performance Plan; and
(9) Occurrence of Financial Close

NCDOT shall not issue NTP2 prior to satisfaction of each condition set forth in this
Section 7.5.2.2. Each such condition may be waived in writing by NCDOT, in its sole discretion.
Issuance of NTP2 authorizes Developer to perform all other Work and activities pertaining to the
Project. Developer shall satisfy all conditions to issuance of NTP2 under this Section 7.5.2.2 by
the NTP2 Conditions Deadline.

7.5.3 Developer shall achieve Substantial Completion, Final Acceptance and Final
Completion in accordance with the procedures, requirements and conditions set forth in
Section 7.7, and shall achieve Substantial Completion of all Project Sections, Final Acceptance
and Final Completion by the applicable Milestone Schedule Deadline.

7.5.4 Developer hereby represents and warrants that the Preliminary Project Baseline
Schedule attached to this Agreement as Exhibit 8 meets the requirements set forth in the
Technical Provisions and is consistent with the Milestone Schedule. Developer shall use the
Preliminary Project Baseline Schedule as the basis for developing the Project Baseline
Schedule. In no event shall Developer be entitled to a time extension to the dates set forth in
the Project Schedule for Relief Events, unless such Relief Event results in a delay in achieving a
Milestone Schedule Deadline.

7.5.5 All Float contained in the Project Schedule, as shown in the initial Project
Baseline Schedule or as generated thereafter, shall be considered a shared resource among
NCDOT, Developer and the Design-Build Contractor available to any or all such parties as
needed to absorb delay caused by Relief Events or other events, and achieve Milestone
Schedule Deadlines. All Float shall be shown as such in the Project Schedule on each affected
schedule path. NCDOT shall have the right to examine the identification of (or failure to identify)
Float on the Project Schedule in determining whether to approve the Project Schedule. Once
identified, Developer shall monitor and account for Float in accordance with critical path
methodology.

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -42 - Volume Il - Request for Proposals
Addendum No. 7



7.6 Conditions to Commencement of Design Work and Construction Work

7.6.1 Conditions to Commencement of Design Work

Except to the extent expressly permitted in writing by NCDOT, Developer shall not
commence or permit or suffer commencement of the Design Work identified in item 13 of
Section 1.5 of the Technical Provisions of any portion of the Project until NCDOT issues NTP1
and all of the following conditions have been satisfied. Developer shall provide to NCDOT at
least ten Business Days advance written notification of the date Developer determines that it will
satisfy all of the conditions set forth in this Section 7.6.1.

7.6.1.1 Developer has developed and delivered to NCDOT and NCDOT
has approved all component parts, plans and documentation of the Developer Management
Plan respecting the Design Work, including, but not limited to, the Management & Staffing Plan,
the Quality Management Plan, and the Document and Data Management Plan in accordance
with Section 2.4 of the Technical Provisions;

7.6.1.2 Developer has developed and delivered to NCDOT and NCDOT
has approved the Developer's Conceptual TMP in accordance with Section 22.1.1 and Section
22.1.5 of the Technical Provisions;

7.6.1.3 Developer has developed and delivered to NCDOT and NCDOT
has approved the Project Baseline Schedule; and

7.6.1.4 Developer has satisfied any other requirements or conditions for
commencing Design Work set forth in the Technical Provisions.

7.6.2 Conditions to Commencement of Construction Work

Except to the extent expressly permitted in writing by NCDOT, Developer shall not
commence or permit or suffer commencement of the Construction Work of the applicable
portion of the Project until NCDOT issues NTP2 and all of the following conditions have been
satisfied. Developer shall provide to NCDOT at least 14 days advance written notification of the
date Developer determines that it will satisfy all of the conditions set forth in this Section 7.6.2.

7.6.2.1 All Governmental Approvals necessary to begin Construction
Work in the applicable portion of the Project have been obtained, and Developer has furnished
to NCDOT fully executed copies of such Governmental Approvals required to be obtained by
Developer under the CA Documents;

7.6.2.2 Good, marketable, unencumbered fee simple title or other
property rights for the Proposed Right of Way or Additional Properties acquired by Developer
and necessary for commencement of construction of the applicable portion of the Project and
Utility Adjustments included in the Construction Work have been identified, conveyed to and
recorded in favor of NCDOT, NCDOT has obtained possession thereof through eminent
domain, or all necessary parties have validly executed and delivered a possession and use
agreement therefor on terms reasonably acceptable to NCDOT;

7.6.2.3 Developer has satisfied for the applicable portion of the Project all
applicable pre-construction requirements required to be performed by Developer under the CA
Documents that are contained in the NEPA Approval and other Governmental Approvals;
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7.6.2.4 Developer has delivered to NCDOT all Submittals relating to the
Construction Work for the applicable portion of the Project required by the Developer
Management Plan or CA Documents, in the form and content required by the Developer
Management Plan or CA Documents;

7.6.2.5 Developer demonstrates to NCDOT's reasonable satisfaction that
Developer has completed training of operations and maintenance personnel, which
demonstration shall consist of (a) delivery to NCDOT of a written certificate, in a form
reasonably acceptable to NCDOT, executed by Developer that it and its Contractors are fully
staffed with such trained personnel and are ready, willing and able to operate and maintain the
Project in accordance with the terms and conditions of the CA Documents and Developer
Management Plan pertaining to the performance of the O&M During Construction, (b) delivery
to NCDOT of training records and course completion certificates issued to each of the subject
personnel and (c) NCDOT's verification that the training program and number of trained
personnel meet the standards in the Hazardous Material Management Plan and the Technical
Provisions;

7.6.2.6 All component parts, plans and documentation of the Developer
Management Plan required to be prepared, submitted and approved prior to performing the
O&M During Construction have been so prepared, submitted and approved, including all
operations and maintenance plans, procedures, rules, schedules and manuals, and including
manuals and procedures respecting safety, security, Emergency response and Incident
response, as identified in the Developer Management Plan;

7.6.2.7 Developer has submitted, and NCDOT has approved, a Traffic
Management Plan for the applicable portion of the Project in compliance with Section 22 of the
Technical Provisions;

7.6.2.8 All Submittals required by the Developer Management Plan or CA
Documents to be submitted to and approved by NCDOT prior to performing the O&M During
Construction have been submitted to and approved by NCDOT, in the form and content
required by the Developer Management Plan or CA Documents;

7.6.2.9 Developer has received, and paid all associated fees for, all
applicable Governmental Approvals and other applicable third party approvals that are required
to be obtained by Developer for the Construction Work, and there exists no uncured material
violation of the terms and conditions of any such Governmental Approval or other third party
approvals;

7.6.2.10 All representations and warranties of Developer set forth in
Section 15.1 shall be and remain true and correct in all material respects, and Developer has
delivered to NCDOT a certificate certifying the same;

7.6.2.11 Developer has adopted written policies establishing ethical
standards of conduct for all Developer-Related Entities, including Developer’s supervisory and
management personnel in dealing with (a) NCDOT and (b) employment relations, in
accordance with Section 10.7.1; and

7.6.2.12 There exists no uncured Developer Default for which Developer
has received written notice from NCDOT, unless, (a) with respect to a monetary default that
Developer has disputed in writing, Developer is current in its deposit of funds into the NCDOT
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Claims Account in accordance with the Project Trust Agreement regarding the amount in
dispute or (b) with respect to a non-monetary default, Developer has a right to cure and is
diligently pursuing cure within the applicable cure period.

7.7 Substantial Completion, Punch List, Final Acceptance, Final Completion and Early
Openings

7.7.1 Substantial Completion

7.71.1 NCDOT shall issue a written certificate of Substantial Completion
at such time as Substantial Completion occurs for the applicable Project Section.

7.7.1.2 Substantial Completion of a Project Section shall occur upon
satisfaction of the following conditions for the applicable Project Section in accordance with the
CA Documents:

(a) All major safety features are installed and functional, such major
safety features to include shoulders, guard rails, striping and delineations, concrete traffic
barriers, bridge railings, cable safety systems, metal beam guard fences, safety end treatments,
terminal anchor sections, crash attenuators and fire safety systems;

(b) All required sign and highway lighting is installed and functional,
(© All required signs and signals are installed and functional,

(d) The need for temporary traffic controls or for Lane Closures at any
time has ceased (except for any then required for routine maintenance, and except for
temporary Lane Closures during hours of low traffic volume in accordance with and as permitted
by the Traffic Management Plan solely in order to complete Punch List items);

(e) All lanes of traffic (including ramps, interchanges, overpasses,
underpasses, other crossings and frontage roads) set forth in the Design Documents are in their
final configuration and available for normal and safe use and operation;

) The Electronic Toll Collection System is completed, has passed all
demonstration, factory acceptance testing and on-site system operational testing in accordance
with the Developer Management Plan and in accordance with Sections 24.6.1 of the Technical
Provisions, including demonstration of interoperability with the CCH as provided in the CA
Documents, and is ready for normal operation. As part of fulfilling such condition, Developer
shall deliver to NCDOT all reports, data and documentation relating to such demonstration
testing, and such testing shall demonstrate that the Electronic Toll Collection System meets the
minimum threshold performance standards and requirements set forth in the Developer
Management Plan, and the minimum interoperability performance standards set forth in the
Technical Documents, for commencing normal, live use and operation. NCDOT and Developer
recognize that such threshold performance standards and requirements may be at lower levels,
consistent with Good Industry Practice, than the performance standards and requirements set
forth in the Technical Provisions because of normal need for ramp-up and optimization of
performance at the beginning of regular operations;

(9) The ITS and safety features for ITS components are installed and
functional, ready for normal operation, comply with applicable Laws, and have passed factory
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acceptance testing and on-site system operational testing in accordance with the Developer
Management Plan and in accordance with Section 21.6 of the Technical Provisions;

(h) Developer has otherwise completed the Construction Work in
accordance with the CA Documents, Final Design Documents and Construction Documents,
such that the Project Section is in a condition that it can be used for normal and safe vehicular
travel in all lanes and at all points of entry and exit, with a fully operable Electronic Toll
Collection System meeting the Technical Provisions, subject only to Punch List items and other
items of work that do not affect the ability to safely open for such normal use by the traveling
public and for normal tolling operation;

() All component parts, plans and documentation of the Developer
Management Plan required to be prepared, submitted and approved prior to Substantial
Completion of the applicable Project Section have been so prepared, submitted and approved,
including all operations and maintenance plans, procedures, rules, schedules and manuals, and
including manuals and procedures respecting safety, security, Emergency response and
Incident response, as identified in the Developer Management Plan;

()] All Submittals required by the Developer Management Plan or CA
Documents to be submitted to and approved by NCDOT prior to Substantial Completion of the
applicable Project Section have been submitted to and approved by NCDOT, in the form and
content required by the Developer Management Plan or CA Documents, except with respect to
the LOMR as set forth in Section 2.4.9.1.10 of the Technical Provisions;

(K) The ETCS Configuration Management Program is fully activated;

)] Developer has received, and paid all associated fees for, all
applicable Governmental Approvals and other third party approvals required to be obtained by
Developer (except with respect to the LOMR as set forth in Section 2.4.9.1.10 of the Technical
Provisions), and there exists no uncured material violation of the terms and conditions of any
such Governmental Approval or other third party approvals;

(m) Developer, and, if applicable, NCDOT, have completed
preparation of the Punch List in accordance with Section 7.7.2;

(n) All Insurance Policies required under this Agreement during the
Operating Period have been obtained and Developer has delivered to NCDOT verification
thereof as required under Section 16.1.2.4;

(0) All warranties secured in favor of NCDOT under Section 7.9 has
been obtained and Developer has delivered the same to NCDOT,;

(p) Any payment and performance security in favor of NCDOT
required under Section 16.2 during the Operating Period has been obtained and Developer has
delivered the same to NCDOT;

(Q) Any other guaranty of payment or performance required pursuant
to Section 16.4 for the performance of O&M After Construction has been delivered to NCDOT;

(n Developer has made all deposits to the Intellectual Property
Escrow(s) required at or prior to Substantial Completion for the applicable Project Section

North Carolina Department of Transportation CA
I-77 HOT Lanes Project -46 - Volume Il - Request for Proposals
Addendum No. 7



pursuant to Section 22.5; and

(s) There exists no uncured Developer Default that is the subject of a
Warning Notice, unless (i) Substantial Completion for the applicable Project Section will effect
its cure, (ii) with respect to a monetary default that Developer has disputed in writing, Developer
is current in its deposit of funds into the NCDOT Claims Account in accordance with the Project
Trust Agreement and has delivered to NCDOT any letter of credit required pursuant to
Section 17.3.5.3(b) regarding the amount in dispute, or (iii) with respect to a non-monetary
default, Developer has a right to cure and is diligently pursuing cure within the applicable cure
period.

7.7.1.3 The Parties shall disregard the status of the landscape planting
(except for vegetative ground covering) and aesthetic features that are integral to the
landscape planting included in the Design Documents in determining whether Substantial
Completion has occurred, except to the extent that its later completion will affect public safety
or satisfaction of the criterion in Section 7.7.1.2(d).

7.7.1.4 Developer shall provide NCDOT with not less than 15 Business
Days’ prior written notification of the date Developer determines it will achieve Substantial
Completion for a Project Section. During such notice period, Developer, NCDOT shall meet
and confer and exchange information on a regular cooperative basis with the goal being
NCDOT's orderly, timely inspection and review of the Project Section and the applicable Final
Design Documents and Construction Documents, and NCDOT's issuance of a written
certificate of Substantial Completion for the applicable Project Section.

7.7.1.5 During the period specified in Section 7.7.1.4, NCDOT shall
conduct an inspection of the Project and its components, a review of the applicable Final
Design Documents and Construction Documents and such other investigation as may be
necessary to evaluate whether Substantial Completion for the Project Section is achieved.

7.7.1.6 Developer shall provide NCDOT a second written notification
when Developer determines it has achieved Substantial Completion for a Project Section.
Within five Business Days after expiration of the period specified in Section 7.7.1.4, NCDOT'’s
receipt of the second notification, NCDOT shall either (a)issue the written certificate of
Substantial Completion for the applicable Project Section or (b) notify Developer in writing
setting forth, as applicable, why the Project has not reached Substantial Completion for the
applicable Project Section. If NCDOT provides notice under clause (b) of this Section 7.7.1.6,
and Developer does not dispute NCDOT's assessment, then the processes set forth in Section
7.7.1 shall be repeated until (i) NCDOT issues a certificate authorizing Substantial Completion
or (ii) the Parties’ disagreement as to whether one or more criteria for Substantial Completion
have been met is referred to, and resolved according to, the Dispute Resolution Procedures.

7.7.2 Punch List

7.7.2.1 The Developer Management Plan shall establish procedures and
schedules for preparing a Punch List for each Project Section and completing Punch List work.
Such procedures and schedules shall conform to the provisions of this Section 7.7.2.

7.7.2.2 The schedule for preparation of the Punch List either shall be
consistent and coordinated with the inspections regarding Substantial Completion, or shall
follow such inspections.
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7.7.2.3 Developer shall prepare and maintain the Punch List. Developer
shall deliver to NCDOT not less than five Business Days’ prior written notice stating the date
when Developer will commence Punch List field inspections and Punch List preparation for a
Project Section. NCDOT may, but is not obligated to, participate in the development of the
Punch List. Each participant shall have the right to add items to the Punch List and none shall
remove any item added by any other without such other's express permission. If Developer
objects to the addition of an item by NCDOT, the item shall be noted as included under protest,
and if the Parties thereafter are unable to reconcile the protest, the Dispute shall be resolved
according to the Dispute Resolution Procedures. Developer shall deliver to NCDOT a true and
complete copy of the Punch List, and each modification thereto, as soon as it is prepared.

7.7.2.4 Developer shall immediately commence work on the Punch List
items and diligently prosecute such work to completion, consistent with the CA Documents,
within the time period to be set forth in the Developer Management Plan and in any case by the
applicable Final Acceptance Deadline for a Project Section.

7.7.3 [RESERVED]

7.7.4 Final Acceptance

7.74.1 Promptly after achieving Substantial Completion for a Project
Section, Developer shall perform all remaining Construction Work for such Project Section,
including completion of all Punch List items for the Project Section, all landscape planting, and
aesthetic features that are integral to the landscape planting. Developer shall prepare and
adhere to a timetable for landscape planting and aesthetic features that are integral to the
landscape planting, taking into account weather conditions necessary for successful planting
and growth, which timetable shall in any event provide for landscape planting to be planted
within 12 months after Substantial Completion of the applicable Project Section. Further,
Developer shall comply with the landscaping establishment requirements set forth in the
Technical Provisions.

7.7.4.2 NCDOT shall issue a written certificate of Final Acceptance for a
Project Section at such time as all of the following conditions have occurred for such Project
Section:

(@) All requirements for Substantial Completion for the applicable
Project Section have been satisfied,;

(b) All Punch List items have been completed and delivered in
accordance with the CA Documents;

(© All aesthetic and landscaping features have been completed in
accordance with Section 15 of the Technical Provisions and the plans and designs prepared in
accordance therewith;

(d) NCDOT has approved Developer’s as-built schedule as required
by Section 2.2.2.5 of the Technical Provisions;

(e) All Utility Adjustment Work and other work that Developer is
obligated to perform for or on behalf of third parties has been accepted by such third parties
pursuant to the CA Documents, and Developer has paid for all work by third parties that
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Developer is obligated to pay for, other than disputed amounts;

() Developer has made all deposits to the Intellectual Property
Escrow(s) required at or prior to Final Acceptance for the applicable Project Section pursuant to
Section 22.5;

(9) Developer has paid in full all liguidated damages that are owing to
NCDOT pursuant to this Agreement and are not in Dispute, and has provided to NCDOT
reasonable security for the full amount of liquidated damages that may then be the subject of an
unresolved Dispute to the extent required under Section 17.3.5.3(b) (on the condition that any
previous security created to guarantee any payments for liquidated damages that have been
paid is released);

(h) If any Governmental Entity with jurisdiction requires any form of
certification of design, engineering or construction with respect to the applicable Project Section
or any portion thereof, including any certifications from the engineer of record and architect of
record for the applicable Project Section, Developer has caused such certificates to be executed
and delivered and has concurrently issued identical certificates to NCDOT;

() Developer demonstrates that Developer has acquired and
properly stored, or arranged for immediate availability, a reasonable inventory of all spare parts,
spare components, spare equipment, special tools, materials, expendables and consumables
necessary for operation and maintenance of the applicable Project Section during the Operating
Period identified in the O&M Plan and in accordance with the Technical Provisions;

)] The ITS has passed all observation periods in accordance with
Section 21.6.3 of the Technical Provisions; and

(k) There exist no uncured Developer Defaults that are the subject of
a Warning Notice, or with the giving of notice or passage of time, or both, could become the
subject of a Warning Notice (except any Developer Default for which Final Acceptance for the
applicable Project Section will effect its cure).

7.7.4.3 Developer shall provide NCDOT with written notification when
Developer determines it has achieved Final Acceptance for the applicable Project Section.
During the 15-Business Day period following receipt of such notification, Developer and
NCDOT shall meet and confer and exchange information on a regular cooperative basis with
the goal being NCDOT's orderly, timely inspection and review of the Project and the Record
Drawings, and NCDOT's issuance of a written certificate of Final Acceptance for the applicable
Project Section.

7.7.4.4 During such 15-Business Day period, NCDOT shall conduct an
inspection of the Punch List items, a review of the Record Drawings and such other
investigation as may be necessary to evaluate whether the conditions to Final Acceptance for
the applicable Project Section are satisfied.

7.7.4.5 Within five Business Days after expiration of such 15-Business
Day period, NCDOT shall either (a) issue a certificate of Final Acceptance for the applicable
Project Section or (b) notify Developer in writing setting forth, as applicable, why Final
Acceptance for the applicable Project Section has not been achieved. If NCDOT provides
notice under clause (b) of this Section 7.7.4.5, and Developer does not dispute NCDOT's
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assessment, then the processes set forth in Section 7.7.4 shall be repeated until (i) NCDOT
issues a certificate authorizing Final Acceptance or (ii) the Parties’ disagreement as to whether
one or more criteria for Final Acceptance have been met is referred to, and resolved according
to, the Dispute Resolution Procedures.

7.7.5 Final Completion

7.75.1 NCDOT shall issue a written certificate of Final Completion at
such time as all of the following conditions have occurred:

@) All Project Sections have achieved Final Acceptance;

(b) Developer has satisfied the requirements of the ETCS
Demonstration Period in accordance with Section 24.6 of the Technical Provisions;

(© All Work required by Off-Site Reclamation Procedures, including
the required closeout inspection, has been completed in in accordance with the CA Documents;

(d) NCDOT has received a complete set of the As-Built Record Plans
in form and content required by Section 2.9.5.1 of the Technical Provisions; and

(e) There exist no uncured Developer Defaults that are the subject of
a Warning Notice, or with the giving of notice or passage of time, or both, could become the
subject of a Warning Notice (except any Developer Default for which Final Completion will effect
its cure).

7.75.2 Developer shall provide NCDOT with written notification when
Developer determines it has achieved Final Completion. During the 15-Business Day period
following receipt of such notification, Developer and NCDOT shall meet and confer and
exchange information on a regular cooperative basis with the goal being NCDOT's orderly,
timely inspection and review of the Project, and NCDOT's issuance of a written certificate of
Final Completion.

7.75.3 During such 15-Business Day period, NCDOT shall conduct an
inspection of the Project and such other review of reports, data and documentation as may be
necessary to evaluate whether the conditions to Final Completion are satisfied.

7.75.4 Within five Business Days after expiration of such 15-Business
Day period, NCDOT shall either (a)issue a certificate of Final Completion or (b) notify
Developer in writing setting forth, as applicable, why Final Completion has not been achieved.
If NCDOT provides notice under clause (b) of this Section 7.7.5.4, and Developer does not
dispute NCDOT's assessment, then the processes set forth in Section 7.7.5 shall be repeated
until (i) NCDOT issues a certificate authorizing Final Completion or (ii) the Parties’
disagreement as to whether one or more criteria for Final Completion have been met is referred
to, and resolved according to, the Dispute Resolution Procedures.

7.7.6 Early Opening and Operation

7.7.6.1 Unless required by NCDOT under Article 107-16 of the Standard
Specifications, Developer shall not open to traffic a Project Section, or portion thereof, prior to
Substantial Completion of the applicable Project Section. Developer shall not undertake any
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early openings until all Insurance Policies required under the CA Documents in connection with
operations and maintenance are in effect. Developer shall undertake early openings consistent
with and in accordance with the NCDOT-approved Traffic Management Plan.

7.7.6.2 No early openings shall relieve Developer from satisfying the
requirements for Substantial Completion, Final Acceptance or Final Completion, or determining
whether Milestone Schedule Deadlines are satisfied. Further, Developer shall not be entitled to
any Claim for additional compensation or time extension due to any early openings.

7.7.7 Aesthetics and Landscaping

7.7.7.1 Developer shall perform all Work related to the aesthetics and
landscaping required for the Project in accordance with Section 15 of the Technical Provisions.
Developer shall be solely responsible for all costs and expenses with respect to such Work,
except that the costs of implementing the Aesthetics and Landscaping Allowance Scope shall
be subject to the Aesthetics and Landscaping Allowance.

7.7.7.2 Payments related to costs less than or in excess of the Aesthetics
and Landscaping Allowance shall be in accordance with Part I, Section 1 of Exhibit 5.

7.8 Hazardous Materials Management

7.8.1 Without limiting NCDOT’s roles and responsibilities and except as provided
otherwise in this Section 7.8, Developer shall investigate, oversee, manage, treat, handle, store,
remediate, remove, transport (where applicable), deliver and dispose of all Hazardous Materials
and Recognized Environmental Conditions, including contaminated groundwater, in accordance
with applicable Law, Governmental Approvals, the Hazardous Materials Management Plan and
all applicable provisions of the CA Documents. If during the course of the Work, Developer
encounters Hazardous Materials or a Recognized Environmental Condition in connection with
the Project, Project Right of Way or Work, in an amount, type, quality or location that would
require reporting or notification to any Governmental Entity or other Person or taking any
preventive or remedial action, in each case under applicable Law, Governmental Approvals, the
Hazardous Materials Management Plan or any applicable provision of the CA Documents,
Developer shall (a) promptly notify NCDOT in writing and advise NCDOT of any obligation to
notify State or federal Governmental Entities under applicable Law; (b) notify any such State or
federal Governmental Entities; and (c) take reasonable steps, including design modifications
and/or construction techniques, to avoid excavation or dewatering in areas with Hazardous
Materials or Recognized Environmental Conditions. If, during the Term, NCDOT discovers
Hazardous Materials or a Recognized Environmental Condition in connection with the Project,
Project Right of Way or Work, NCDOT shall promptly notify Developer in writing of such fact.
Where excavation or dewatering of Hazardous Materials or Recognized Environmental
Conditions is unavoidable or is required by applicable Law, Developer shall utilize appropriately
trained Contractors or personnel to conduct the Hazardous Materials Management activities.

7.8.2 With respect to Pre-existing Hazardous Materials or NCDOT Releases of
Hazardous Materials, NCDOT may elect, at its sole cost and expense, to perform the remedial
action itself or through a separate contractor retained by NCDOT by providing written notice to
Developer. If NCDOT elects to perform such remedial action, Developer shall comply with all
directives issued by NCDOT and coordinate performance of the affected portion of the Work
with such remedial action.
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7.8.3 The right of one entity to step in to carry out remedial action obligations of the
other entity are as follows:

7.8.3.1 If, within a reasonable time after discovery of Hazardous Materials
or a Recognized Environmental Condition, Developer has not undertaken remedial action
required of it under Section 7.8.1, NCDOT may provide Developer with written notice that it will
undertake the remedial action itself. NCDOT thereafter may undertake action to remediate in
compliance with a remediation plan approved by applicable Governmental Entities and in
compliance with applicable Laws. Except with respect to Pre-existing Hazardous Materials,
Releases of Hazardous Materials by third parties other than a Developer-Related Entity and
NCDOT Releases of Hazardous Materials, Developer shall reimburse to NCDOT on a current
basis the reasonable costs, including NCDOT Recoverable Costs, NCDOT incurs in carrying
out such remediation plan.

7.8.3.2 If there occurs any Release of Hazardous Materials in, on or
under a Project Section during the course of NCDOT’s operation and maintenance thereof
pursuant to Section 8.1.1, then NCDOT, at its own expense, shall investigate, oversee,
manage, treat, handle, store, remediate, remove, transport (where applicable), deliver and
dispose of such Hazardous Materials in accordance with applicable Law and Governmental
Approvals. If, within a reasonable time after discovery of Hazardous Materials or a Recognized
Environmental Condition, NCDOT has not undertaken remedial action required of it under this
Section 7.8.3.2, Developer may provide NCDOT with written notice that it will undertake the
remedial action itself. Developer thereafter may undertake action to remediate in compliance
with a remediation plan approved by applicable Governmental Entities and in compliance with
applicable Laws. NCDOT shall reimburse to Developer on a current basis the reasonable
costs Developer incurs in carrying out such remediation plan in accordance with Section 7.8.5.

7.8.3.3 Notwithstanding the foregoing, if either Party notifies the other that
it desires to preserve claims against other potentially responsible parties, then the Party
undertaking the remedial act shall take all commercially reasonable efforts to preserve such
claims consistently with applicable Law, including State regulations and standards; and a
reasonable period of time for Developer or NCDOT, as the case may be, to perform the
remedial work shall include a sufficient period for Developer or NCDOT, as the case may be, to
comply with applicable Law, including State regulations and standards.

7.8.4 Except as set forth in Section 7.8.5 and without limiting NCDOT'’s role or
responsibilities set forth in Section 7.8.6, Developer shall not be entitled to any compensation
due to increased costs or delays associated with the discovery, investigation, oversight,
management, handling, storage, removal, remediation, transport (where applicable), treatment
or disposal of Hazardous Materials, including contaminated groundwater, encountered in
construction of the Project or Utility Adjustments, except to the extent such event constitutes a
Relief Event or Compensation Event.

7.8.5 NCDOT shall compensate Developer for Developer’s reasonable, out-of-pocket
costs and expenses directly attributable to the investigation, oversight, management, treatment,
handling, storage, remediation, removal, transport (where applicable), delivery and disposal of
Pre-existing Hazardous Materials encountered by Developer (the “total chargeable Hazardous
Materials costs”). Notwithstanding the foregoing, none of the following costs and expenses
shall be reimbursable by NCDOT:
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7.8.5.1 Costs and expenses, to the extent attributable to Developer
Releases of Hazardous Materials;

7.8.5.2 Delay and disruption costs and expenses;

7.8.5.3 Costs and expenses that could be avoided by the exercise of
commercially reasonable efforts to mitigate and reduce cost; and

7.85.4 Developer's administrative and overhead expenses arising out of
or relating to Pre-existing Hazardous Materials.

Within 90 days following any month in which Developer encounters any Pre-existing Hazardous
Materials, Developer shall deliver to NCDOT a written reconciliation, including all invoices,
receipts and supporting documentation reasonably required by NCDOT, setting forth with
particularity the total chargeable Hazardous Materials costs.

7.8.6 Pre-existing Hazardous Materials and Hazardous Materials from NCDOT
Release(s) of Hazardous Material is subject to the following provisions:

7.8.6.1 As among Developer, Design-Build Contractor and NCDOT,
NCDOT shall be considered the generator and arranger solely for Pre-existing Hazardous
Materials and NCDOT Release(s) of Hazardous Material. Such assumption of generator and
arranger status does not relieve Developer from its scope of responsibilities under
Section 7.8.1. Whenever NCDOT has such arranger liability, Developer’s Investigative Work
Plan, Site Investigative Report and remediation plans shall be subject to the prior written
approval of NCDOT.

7.8.6.2 NCDOT has exclusive decision-making authority regarding
selection of the destination facility to which the Pre-existing Hazardous Materials or Hazardous
Materials from NCDOT Release(s) of Hazardous Material will be transported and delivered.

7.8.7 Notwithstanding anything to the contrary in this Agreement, NCDOT shall have
the liability under applicable federal and state environmental Laws with respect to generator and
arranger liability due to Pre-existing Hazardous Materials and NCDOT Releases of Hazardous
Materials. Further, NCDOT will be responsible for, as among NCDOT, Developer and Design-
Build Contractor, all liability and responsibility (including all claims related thereto) relating to
Pre-existing Hazardous Materials and NCDOT Releases of Hazardous Materials, whether such
liability and/or responsibility is based on the theory of strict liability, negligence or any other
theory of liability. Notwithstanding the above, in the event that it is judicially determined that any
Developer-Related Entity has contributed to any liability or responsibility in respect of such Pre-
existing Hazardous Materials or NCDOT Releases of Hazardous Materials, NCDOT shall not be
responsible for the portion of any liability or responsibility determined judicially to be caused by
any Developer-Related Entity. In addition, nothing herein shall be construed as limiting
NCDOT's rights to seek contribution or payment from (or otherwise take action against) any
Person that may be responsible (in whole or in part) in respect of any such liability or
responsibility.

7.8.8 As among Developer, Design-Build Contractor and NCDOT, Developer shall be
considered the generator and arranger and assume generator and arranger responsibility solely
for Developer Releases of Hazardous Materials. The foregoing shall not preclude or limit any
rights or remedies that Developer may have against any Governmental Entity or any other third
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parties, including prior owners, lessees, licensees and occupants of any parcel of land that is or
becomes part of the Project Right of Way, excluding, however, NCDOT and its respective
agents.

7.8.9 As between Developer and NCDOT, Developer's liability with respect to
Hazardous Materials on the Project shall terminate under the CA Documents as of the
termination of this Agreement, except with respect to Developer Releases of Hazardous
Materials or any liability or responsibility in respect of Pre-existing Hazardous Materials or
NCDOT Releases of Hazardous Materials determined judicially to be caused by any Developer-
Related Entity.

7.8.10 With respect to a Release of Hazardous Materials by third parties other than a
Developer-Related Entity within the Project Right of Way, NCDOT, at its own expense, shall
investigate, oversee, manage, treat, handle, store, remediate, remove, transport (where
applicable), deliver and dispose of such Hazardous Materials in accordance with Section
23.1.10.1 of the Technical Provisions. Nothing herein shall be construed as limiting NCDOT's
rights to seek contribution or payment from (or otherwise take action against) any Person that
may be responsible (in whole or in part) in respect of any such Release of Hazardous Materials.

7.9 Contractor Warranties

7.9.1 If and to the extent Developer obtains general or limited warranties from any
Contractor in favor of Developer with respect to design, materials, workmanship, equipment,
tools, supplies, software or services, Developer also shall cause such warranty to be expressly
extended to NCDOT and any third parties for whom Work is being performed or equipment,
tools, supplies or software is being supplied by such Contractor; provided that the foregoing
requirement shall not apply to standard, pre-specified manufacturer warranties of mass-
marketed materials, products (including software products), equipment or supplies where the
warranty cannot be extended to NCDOT using commercially reasonable efforts. NCDOT
agrees to forebear from exercising remedies under any such warranty so long as Developer or a
Lender is diligently pursuing remedies thereunder. To the extent that any Contractor warranty
would be voided by reason of negligence by any Developer-Related Entity in incorporating
material or equipment into the Work, Developer shall be responsible for correcting such defect.

7.9.2 Contractor warranties (if any) are in addition to all rights and remedies available
under the CA Documents or applicable Law or in equity, and shall not limit Developer’s liability
or responsibility imposed by the CA Documents or applicable Law or in equity with respect to
the Work, including liability for design Defects, latent construction Defects, strict liability, breach,
negligence, willful misconduct or fraud.

7.9.3 Developer agrees to assign to NCDOT all rights, title, and interest in and to all
causes of action Developer may have under Section 4 of the Clayton Act (15 USC § 15) or
under comparable State Law, arising from purchases of goods, services or materials pursuant
to this Agreement. This assignment as to an applicable Project Section shall be made and
become effective automatically upon Substantial Completion for such Project Section without
further acknowledgment by the Parties.

7.10 Nonconforming Work

7.10.1 In the event NCDOT determines that the Work is not within reasonably close
conformity with the requirements of the CA Documents, but that reasonably acceptable Work
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has been furnished, NCDOT shall make a determination if the Work is to be accepted and
remain in place. If NCDOT determines, in its sole discretion, that the Work is to be accepted,
NCDOT shall have the authority to deduct amounts from any payments that are due and owing
to Developer or invoice Developer such amounts as NCDOT, after consultation with Developer
and acting reasonably, deems warranted based upon NCDOT's engineering judgment. In the
event Developer disputes the amount of such deduction or invoice, such Dispute shall be
subject to the Dispute Resolution Procedures.

7.10.2 In the event NCDOT determines that the Work is not in reasonably close
conformity with the requirements of the CA Documents and have resulted in an inferior or
unsatisfactory product, NCDOT may direct that the Nonconforming Work be removed and
replaced or otherwise corrected by Developer at Developer’s sole cost and expense.

7.10.3 For any Nonconforming Work, Developer may submit a request for a Deviation
for NCDOT to accept such Nonconforming Work pursuant to Section 7.10.1. Such request shall
describe the Nonconforming Work and issues related to structural integrity, material quality,
Element geometry, aesthetics, and maintenability. As part of the request for a Deviation,
Developer’'s Engineer of Record shall perform a technical assessment of the Nonconforming
Work.

7.10.4 Nothing in this Section 7.10 shall limit NCDOT’s other rights and remedies
provided under the CA Documents with respect to Nonconforming Work.

7.11 Existing Assets

7.11.1 NCDOT hereby provides to Developer a limited warranty of the Existing Assets
on the following terms and conditions:

7.11.1.1 NCDOT warrants that the Existing Assets shall be free of latent
defects in design, materials, equipment and workmanship, as measured from the requirements,
criteria, standards and specifications in the relevant contracts under which the Existing Assets
were constructed. A defect shall be considered latent only if it is not known or disclosed to
Developer as of the Technical Proposal Due Date and would not normally be discovered upon
reasonable inspection and investigation in accordance with Good Industry Practice. This limited
warranty does not apply to Work of design and construction performed by any Utility Owner on
its own Utilities.

7.11.1.2 This limited warranty for Existing Assets within a Project Section shall
expire one year after the Substantial Completion of the applicable Project Section.

7.11.1.3 This limited warranty is the sole warranty from NCDOT of the Existing
Assets, and all other warranties, express or implied, are hereby disclaimed, including any
warranty of suitability or fitness for purpose.

7.11.1.4 NCDOT's liability under this limited warranty is limited to the direct
cost (a) to correct latent defects covered by this warranty and (b) to correct physical loss or
harm to the Project resulting from such latent defects, but only to the extent such loss or harm is
not insured and not required to be insured under this Agreement (herein, “resulting uninsured
physical loss”). Except as otherwise provided in this Agreement, NCDOT shall have no other
obligation or liability to Developer arising out of or relating to latent defects in the Existing
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Assets, including for loss of Toll Revenues and for third party damage, harm, injury, loss, cost or
expense.

7.11.1.5 NCDOT shall have no liability under this limited warranty unless it
receives from Developer, prior to the expiration date of the warranty, written notice asserting a
warranty claim and setting forth the nature and location of the latent defect in reasonable detail.

7.11.1.6 If NCDOT receives any such written notice prior to the expiration date
of this limited warranty, then, within 30 days of receipt, NCDOT shall, in coordination and
consultation with Developer, correct such latent defect and resulting uninsured physical loss;
provided, however, that: (a) in case of an emergency or threat to safety requiring immediate
corrective action, NCDOT shall implement such action as it deems necessary and shall notify
Developer in writing of the urgency of such action or (b) if such latent defect is of such a nature
that the defect cannot with diligence be corrected within 30 days and NCDOT has commenced
meaningful steps to correct such defect immediately after receiving written notice from
Developer, NCDOT shall have such additional period of time as is reasonably necessary to
diligently correct such defect. NCDOT shall prepare and furnish to Developer, with its
recommendation for corrective action, data and reports undertaken by NCDOT and applicable
to any correction required, including revision and updating of all affected documentation. Where
resulting uninsured physical loss consists only of the cost of corrective work under a deductible
or self-insured retention, NCDOT may elect to pay such cost to Developer in lieu of performing
the corrective work itself.

7.11.1.7 All work, supplies and parts furnished to correct the latent defect
and resulting uninsured physical loss, and any services performed, shall comply with all
applicable NCDOT standards.

7.11.1.8 In correcting latent defects and resulting uninsured physical loss
under this warranty, NCDOT shall take reasonable actions to coordinate and schedule activities
to avoid material interference with operation of the Project.

7.11.2 During the Construction Period, Developer shall perform Design Work and
Construction Work on Existing Assets so that the Existing Assets meet the requirements of the
Technical Provisions, unless expressly stated otherwise in the Technical Provisions. Further,
the requirements of the Technical Provisions shall apply to any Renewal Work performed by
Developer on the Existing Assets, unless such requirements were not applicable to the Existing
Assets during the Construction Period.

7.12 Developer Post-Construction Warranty for Certain Work

7.12.1 The provisions of this Section 7.12 shall only apply to those portions of the
Work that are turned over to NCDOT or third parties prior to or upon Final Acceptance for
operation and maintenance for the duration of the Term.

7.12.2 Developer shall guarantee materials and workmanship against latent and patent
defects arising from defect design, faulty materials, faulty workmanship or negligence for a
period of 12 months following the date of Final Acceptance of the Work and shall replace such
defective materials and workmanship without cost to NCDOT or third parties who own such
Work. Developer will not be responsible for damage due to normal wear and tear, for
negligence on the part of NCDOT or such third parties, and/or for use in excess of the design.
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7.12.3 Where items of equipment or material carry a manufacturer's guarantee for any
period in excess of 12 months, then the manufacturer’s guarantee shall apply for that particular
piece of equipment or material. NCDOT'’s first remedy shall be through the manufacturer,
although Developer shall be responsible for invoking the warranted repair work with the
manufacturer. Developer's responsibility shall be limited to the term of the manufacturer's
guarantee. NCDOT shall be afforded the same warranty as provided by the manufacturer.

7.12.4 Appropriate provisions of the Payment Bond and Performance Security shall
cover this guarantee for the Project. In addition, failure on the part of the responsible
Developer-Related Entity to perform guarantee work within the terms of this Section 7.12 shall
be just cause to remove the responsible Developer-Related Entity from NCDOT's corresponding
pre-qualified list. Such Developer-Related Entity will be removed for a minimum of 6 months
and will be reinstated only after all work has been corrected and such Developer-Related Entity
requests reinstatement in writing.

7.12.5 To ensure uniform application statewide, NCDOT'’s Division Engineer will
forward details regarding the circumstances surrounding any proposed guarantee repairs to
NCDOT's Chief Engineer for review prior to the corrective Work being performed.

ARTICLE 8. OPERATIONS AND MAINTENANCE

8.1 Transition of Operations and Maintenance Responsibilities; NCDOT Retained
Elements

8.1.1 NCDOT shall be responsible for operation and maintenance of the NCDOT
Retained Elements until March 31, 2015. Commencing on March 31, 2015, Developer shall
assume responsibility for the O&M Work for the Project in accordance with the CA Documents,
including responsibility for O&M Work of NCDOT Retained Elements as set forth in Section 23
of the Technical Provisions.

8.1.2  Developer shall be responsible for O&M Work as set forth in Section 23 of the
Technical Provisions until the end of the Term; provided, however, that commencing on the fifth
year anniversary of the Operating Period, NCDOT may, on an annual basis and at its sole
discretion, elect to terminate Developer's O&M Work responsibilities related to the Annual O&M
Payment Scope. If NCDOT elects to terminate Developer's O&M Work responsibilities related
to the Annual O&M Payment Scope, NCDOT shall provide no less than 120 days advance
written notice to Developer prior to the start of the next annual anniversary of the Operating
Period and NCDOT shall perform the Annual O&M Payment Scope in accordance with the
standards applicable to operations and maintenance work on Comparable Controlled Access
Highways owned and operated by NCDOT. Upon termination, Developer shall not be entitled to
receive any further Annual O&M Payments.

8.1.3  Subject to Section 8.1.4, NCDOT shall be responsible, at NCDOT’s cost and
expense, for Renewal Work of the NCDOT Retained Elements in accordance with the
procedures and requirements set forth in Section 23.1.7 of the Technical Provisions, and
NCDOT shall perform such Renewal Work in accordance with the standards applicable to
operations and maintenance work on Comparable Controlled Access Highways owned and
operated by NCDOT. If NCDOT does not commence performance of the NCDOT Retained
Work within the three-year period specified in Section 23.1.7 of the Technical Provisions,
Developer shall be entitled to seek a NCDOT Change to recover the increased cost for
performing Routine Maintenance and Planned Maintenance on the NCDOT Retained Elements
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after such three-year period has expired. After such three-year period has expired, for each
year of the three-year period, the Compensation Amount for such NCDOT Change shall be
calculated as the difference between the actual monthly cost averaged over the previous five
years prior to the scheduled start date for the Renewal Work on the NCDOT Retained Elements
for Routine Maintenance and Planned Maintenance performed on the NCDOT Retained
Elements and the actual monthly cost incurred by Developer for Routine Maintenance and
Planned Maintenance performed on the NCDOT Retained Elements. Developer shall document
such costs as part of the monthly O&M Report. The foregoing Compensation Amount shall be
Developer’s sole remedy for such failure by NCDOT.

8.1.4 If NCDOT has performed the Renewal Work for the General Purpose Lanes
pavement in accordance with Section 23.1.7.2 of the Technical Provisions and additional
Renewal Work cycles are required on the General Purpose Lanes pavement before the end of
the Term to meet either the minimum Performance Requirements in Table 23.2 of the Technical
Provisions or the Handback Requirements in Table 23.3 of the Technical Provisions, as
identified in the independent inspections required under the Technical Provisions, Developer
shall be responsible for the performance and cost of such Work.

8.1.5 NCDOT shall reasonably cooperate and exercise reasonable efforts to avoid
material interference and impacts to the Project in connection with NCDOT’s activities with
respect to the performance of Renewal Work of the NCDOT Retained Elements.

8.1.6 NCDOT may, at its sole discretion, elect to issue a Change Order to Developer
for Developer to perform Renewal Work on any portion of the NCDOT Retained Elements.
Such Change Order shall address, among other things, the schedule, cost, financing and
payment of such Renewal Work and the extent to which the Performance Requirements apply
to such Renewal Work performed by Developer on NCDOT Retained Elements.

8.1.7 The Parties shall carry out transition of operation and maintenance
responsibilities in accordance with the Developer Management Plan and CA Documents.

8.2 Developer Obligations
8.2.1 General

The O&M Work performed by Developer shall be in accordance with (a) Good Industry
Practice, as it evolves from time to time, (b) the requirements, terms and conditions set forth in
the CA Documents (including the Technical Provisions and Technical Documents), as the same
may change from time to time in accordance with the terms hereof, (c) all Laws, (d)the
requirements, terms and conditions set forth in all Governmental Approvals, (e) the approved
Developer Management Plan and all component parts, plans and documentation prepared or to
be prepared thereunder, and (f)all other applicable safety, environmental and other
requirements, taking into account the Project Right of Way limits and other constraints affecting
the Project. Developer is responsible for keeping itself informed of current Good Industry
Practice. In addition to performing all other requirements of the CA Documents, Developer shall
cooperate with NCDOT and Governmental Entities with jurisdiction in all matters relating to the
O&M Work, including their review, inspection and oversight of the operation and maintenance of
the Project.
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8.2.2 Performance, Operation and Maintenance Standards

8.2.2.1 NCDOT shall have the right to adopt at any time, and Developer
acknowledges it must comply with all, changes and additions to, and replacements of,
Technical Documents and Safety Standards relating to the O&M Work performed by
Developer, whether of general application or Discriminatory. Section 13.2 sets forth
Developer’s rights with respect to (a) compensation regarding Discriminatory changes, and (b)
additions to, and replacements of, such Technical Documents or Safety Standards. NCDOT
shall provide Developer with prompt written notice of changes and additions to, and
replacements of, such Technical Documents or Safety Standards. Without limiting the
foregoing, the Parties anticipate that, from time to time after the Technical Proposal Due Date,
NCDOT will adopt, through revisions to existing manuals and publications or new manuals and
publications; issuance of memoranda; changed, added or replacement standards, criteria,
requirements, conditions, procedures, specifications and other provisions, including Safety
Standards, relating to O&M Work of general application to Comparable Controlled Access
Highways. NCDOT shall have the right to add such changed, added or replacement standards,
criteria, requirements, conditions, procedures, specifications and other provisions, including
Safety Standards, to Book 3 by notice to Developer, whereupon they shall constitute
amendments, and become part, of the Technical Documents. If such changed, added or
replacement Technical Documents or Safety Standards encompass matters that are addressed
in the Technical Provisions or Technical Documents as of the Technical Proposal Due Date,
they may, upon inclusion in Book 3, replace and supersede inconsistent provisions of the
Technical Provisions and Technical Documents to the extent designated by NCDOT, in its sole
discretion. NCDOT will identify the superseded provisions in its notice to Developer.

8.2.2.2 Except as set forth in Section 12.3 with respect to Safety
Compliance Orders, if compliance with a non-Discriminatory changed, added or replacement
Technical Document or non-Discriminatory Safety Standard relating to the O&M Work requires
major repair, reconstruction, rehabilitation, restoration, renewal or replacement of any Element
or other component of the Project, Developer shall commence performance of the major repair,
reconstruction, rehabilitation, restoration, renewal or replacement not later than the first to
occur of (a) any deadline recommended or prescribed in the changed or added Technical
Document or Safety Standard, (b) the date when Developer first performs or (if earlier) is first
obligated to perform Renewal Work on such Element or other component, (c) the date when
Developer next performs Renewal Work on such Element, and (d) the date NCDOT first
applies the change, addition or replacement to other Comparable Controlled Access Highways
that NCDOT manages or operates, as determined pursuant to Section 8.2.2.6. If, however,
NCDOT adopts the changed, added or replacement Technical Document or Safety Standard
prior to Substantial Completion of a Project Section, in the absence of an NCDOT Change,
clauses (a) and (d) above shall not apply in determining when Developer must implement the
changed, added or replacement Technical Document or Safety Standard with respect to the
Project Section. Following commencement of any Work pursuant to this Section 8.2.2.2,
Developer shall diligently prosecute the Work until completion, and in any event by any deadline
for completion reasonably required by NCDOT for such non-Discriminatory change.

8.2.2.3 Except as set forth in Section 12.3 with respect to Safety
Compliance Orders, if compliance with a non-Discriminatory changed, added or replacement
Technical Document or non-Discriminatory changed, added or replacement Safety Standard
relating to the O&M Work performed by Developer requires construction or installation of new
improvements at, for or on the Project, Developer shall complete construction and installation
of the new improvements according to the implementation period recommended or prescribed
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by such changed, added or replacement Technical Document or Safety Standard. If no such
implementation period is recommended or prescribed, Developer shall submit to NCDOT for
NCDOT’s approval, within 90 days after adoption of such changed, added or replacement
Technical Document or Safety Standard, a proposed schedule for completing the new
improvements. Such approval shall not be unreasonably withheld as long as such schedule
complies with the requirements of the CA Documents. The proposed schedule shall be
reasonable and conform to Good Industry Practice, taking into account the scope, complexity
and financial impacts of the work required. Any Dispute regarding the proposed schedule shall
be resolved according to the Dispute Resolution Procedures. Developer shall diligently
prosecute the Work until completion in accordance with the approved Project Schedule.

8.2.2.4 Developer shall be obligated to implement a Discriminatory
changed, added or replacement Technical Document or Discriminatory changed, added or
replacement Safety Standard related to the O&M Work performed by Developer only after
NCDOT issues a Change Order or Directive Letter therefor pursuant to Article 14. If such
changed, added or replacement Technical Document or Safety Standard relating to the O&M
Work performed by Developer requires major repair, reconstruction, rehabilitation, restoration,
renewal or replacement of any Element or other component of the Project, or requires
construction or installation of new improvements, Developer shall perform the major repair,
reconstruction, rehabilitation, restoration, renewal or replacement or the new improvement work
according to the schedule therefor adopted in the Change Order for such work. If such
changed, added or replacement Technical Document or Safety Standard requires implementation
not entailing such work, Developer shall implement it from and after the date NCDOT issues
the Change Order.

8.2.2.5 In the case of any other changed, added or replacement Technical
Document or Safety Standard, Developer shall be obligated to comply from and after the date it
becomes effective and Developer is notified or otherwise obtains knowledge of the change or
addition. For the avoidance of doubt, Developer shall comply with all changes or additions to
such Technical Documents that are in effect and noticed or known to Developer on or prior to
the date Developer commences maintenance, routine repair or routine replacement of
damaged, worn or obsolete Project components or materials.

8.2.2.6 For purposes of Section8.2.2.2(c), a change, addition or
replacement shall be deemed to have been first applied by NCDOT if and when NCDOT
commences implementing actions on other Comparable Controlled Access Highways that
NCDOT manages or operates. Developer shall not be entitled to delay commencement or
completion of its work on grounds that NCDOT is delayed in commencing or completing
implementing actions on Comparable Controlled Access Highways where the changed, added or
replacement Technical Document or Safety Standard applies only upon the occurrence of a
condition or circumstance that has not yet occurred in respect of a Comparable Controlled Access
Highway that NCDOT manages or operates.

8.2.2.7 New or revised statutes or regulations adopted after 90 days prior
to the Technical Proposal Due Date that change, add to or replace applicable standards,
criteria, requirements, conditions, procedures, specifications and other provisions, including
Safety Standards, relating to the O&M Work performed by Developer, as well as revisions to
Technical Provisions and Technical Documents to conform to such new or revised statutes or
regulations, shall be treated as Changes in Law (including, to the extent expressly provided
under other sections of this Agreement, Discriminatory Changes in Law) rather than an NCDOT
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Change; provided, however, the foregoing shall not apply to new or revised statutes or
regulations that also cause or constitute changes in Adjustment Standards.

8.2.2.8 Developer may apply for NCDOT approval of Deviations from
applicable Technical Provisions or Technical Documents regarding the O&M Work performed
by Developer. All applications shall be in writing. Where Developer requests a Deviation as
part of the submittal of a component plan of the Developer Management Plan, Developer shall
specifically identify and label the Deviation. NCDOT shall consider in its sole discretion, but
have no obligation to approve, any such application, and Developer shall bear the burden of
persuading NCDOT that the Deviation sought constitutes sound and safe practices consistent
with Good Industry Practice and achieves or substantially achieves NCDOT's applicable Safety
Standards and criteria. No Deviation shall be deemed approved or be effective unless and until
stated in writing signed by NCDOT’s Authorized Representative. NCDOT'’s affirmative written
approval of a component plan of the Developer Management Plan shall constitute (a) approval
of the Deviations expressly identified and labeled as Deviations therein, unless NCDOT takes
exception to any such Deviation and (b) disapproval of any Deviations not expressly identified
and labeled as Deviations therein. NCDOT's lack of issuance of a written Deviation within ten
Business Days after Developer applies therefor in writing shall be deemed a disapproval of
such application. NCDOT’s denial or disapproval of a requested Deviation shall be final and
not subject to the Dispute Resolution Procedures. NCDOT may elect to process the
application as a Change Request under Section 14.2 rather than as an application for a
Deviation.

8.2.3 Hazardous Materials Management

During the Operating Period, Developer shall investigate, oversee, manage, treat,
handle, store, remediate, remove, transport (where applicable), deliver and dispose of all
Hazardous Materials and Recognized Environmental Conditions, including contaminated
groundwater, pursuant to Section 7.8, and the provisions of Section 7.8 shall apply throughout
the Operating Period.

8.2.4 Utility Accommodation

8.24.1 It is anticipated that during the course of the Operating Period,
from time to time Utility Owners will request to enter into additional Encroachment Agreements
to install new Utilities that would cross or longitudinally occupy the Project Right of Way, or to
modify, repair, upgrade, relocate or expand existing Utilities within the Project Right of Way. In
such circumstances, the provisions of Section 7.4.7 shall apply, including the application of
Section 11.2 to those circumstances where NCDOT is pursuing a Business Opportunity
involving a Utility in the Project Right of Way.

8.2.4.2 Throughout the Operating Period, Developer shall monitor Utilities
and Utility Owners within the Project Right of Way for compliance with the applicable
requirements of the CA Documents, and shall use diligent efforts to obtain the cooperation of
each Utility Owner having Utilities within the Project Right of Way. If (a) Developer reasonably
believes that any Utility Owner is not complying with the applicable requirements of the CA
Documents or (b) any other dispute arises between Developer and a Utility Owner with respect
to a Utility within the Project Right of Way, despite Developer having exercised its diligent
efforts to obtain the Utility Owner’'s cooperation, Developer shall promptly notify NCDOT, and
NCDOT and Developer shall work together in the manner described in Section 7.4.6; provided,
however, that the “conditions to assistance” (as that term is used in Section 7.4.6) are that
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Developer shall provide evidence reasonably satisfactory to NCDOT that (i) Developer’s
position in the dispute is reasonable, (ii) Developer has made diligent efforts to obtain the Utility
Owner's cooperation, and (iii) the Utility Owner is not cooperating. With respect to the Parties’
rights and obligations described in Section 7.4.6.3, for purposes of this Section 8.2.4.2 the
conditions to assistance described in clause (i) of the preceding sentence shall be treated in
the same manner as those described in Sections 7.4.6.2(a), (b) and (c), and the conditions to
assistance described in clauses (ii) and (iii) of the preceding sentence shall be treated in the
same manner as those described in Sections 7.4.6.2(d) and (e).

8.2.5 Cost of Utility Services

Developer shall be responsible for the cost of Utility services for Elements installed by
Developer as part of the Work. NCDOT shall remain responsible for the cost of Utility services
for the Existing Assets, including the cost of Utility services for any Existing Assets that were
replaced by Developer as part of Construction Work during the Construction Period or the O&M
Work.

8.3 O&M Contracts

8.3.1 If Developer elects not to self-perform any aspect of the operations and
maintenance of the Project, it shall enter into an O&M Contract for such O&M Work. Each O&M
Contract will be a Principal Project Document.

8.3.2 Each O&M Contractor, if any, shall have the expertise, qualifications,
experience, competence and skills to perform the O&M Work required by Developer and related
obligations of Developer in accordance with this Agreement.

8.4 Oversight, Inspection and Testing

NCDOT's rights of oversight, inspection, testing and auditing with respect to the O&M
Work performed by Developer are as set forth in the CA Documents. Developer shall carry out
inspections in accordance with the Technical Provisions and the Developer Management Plan.
Developer shall use the results of General Inspections to develop and update the Renewal
Work Plan, to maintain asset condition and service levels, and to develop programs of
maintenance and Renewal Work to minimize the effect of the O&M Work performed by
Developer on Users.

8.5 Renewal Work

8.5.1 Developer shall diligently perform Renewal Work as and when necessary to
comply with the Performance Requirements and in accordance with the CA Documents,
including, when applicable, the Handback Requirements. Within the times required in the
Technical Provisions, Developer shall prepare and submit to NCDOT for their review and
comment Renewal Work Plans and Renewal Work Reports.

8.5.2 Developer shall submit a Renewal Work Plan pursuant to Section 23 of the
Technical Provisions. The Renewal Work Plan shall estimate the Useful Life of each Element
based on (a) Developer's reasonable expectations respecting the manner of use, levels of
traffic, and wear and tear and (b) the assumption that, when subject to routine maintenance of a
type which is normally included as an annually recurring cost in highway maintenance and
repair budgets, the Element will comply throughout its Useful Life with each applicable
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Performance Requirement. Developer shall estimate the Residual Life of each Element within
the Renewal Work Plan based on its Age and whether (i) the Element has performed in service
in the manner and with the levels of traffic and wear and tear originally expected by Developer,
(i) Developer has performed the type of routine maintenance of the Element which is normally
included as an annually recurring cost in highway maintenance and repair budgets, and (iii) the
Element has complied throughout its Age with each applicable Performance Requirement.
Developer shall use the Renewal Work Plan, as updated from time to time, as the principal
guide for scheduling and performing Renewal Work.

8.5.3 In updating the Renewal Work Plan, Developer shall make revisions as
reasonably indicated by experience and then-existing conditions respecting the Project, the
factors described in Section 8.5.2, changes in estimated costs of Renewal Work to be
performed by Developer, changes in technology, changes in Developer’'s planned means and
methods of performing such Renewal Work, and other relevant factors. The updated Renewal
Work Plan shall show the revisions, if any, to the prior Renewal Work Plan and include an
explanation of reasons for revisions. If no revisions are proposed, Developer shall include an
explanation of the reasons no revisions are necessary. During the period the Handback
Requirements Reserve is in effect, the updated Renewal Work Plan also shall set forth, by
Element, Developer’'s planned draws from the Handback Requirements Reserve during the
forthcoming calendar year. At NCDOT's request, Developer and its O&M Contractor(s), if any,
shall promptly meet and confer with NCDOT to review and discuss the original or updated
Renewal Work Plan.

8.5.4 Within 30 days after receipt of the original and each updated or resubmitted
Renewal Work Plan, NCDOT shall have the right to comment on, object to or disapprove the
original or updated Renewal Work Plan or any elements thereof. In addition to the grounds for
disapproval set forth in Section 6.3.7.1, objections and disapprovals NCDOT shall be based on
whether the original or updated Renewal Work Plan and underlying assumptions are
reasonable, realistic and consistent with Good Industry Practice, Project experience and
condition, applicable Technical Provisions, Governmental Approvals and Laws.

8.5.5 Within 30 days after receiving written notice of comments, objections or
disapprovals from NCDOT, Developer shall submit to NCDOT a revised original or updated
Renewal Work Plan rectifying such matters and, for matters it disagrees with, a written notice
setting forth those comments, objections or disapprovals that Developer disputes, which notice
shall give details of Developer’s grounds for dispute. If Developer fails to give such notice within
such time period, it shall be deemed to have accepted the comments, objections and
disapprovals and the original or updated Renewal Work Plan, as applicable, shall thereupon be
revised to address such comments and rectify the basis of such objections or disapprovals.
After timely delivery of any such notice, Developer and NCDOT shall endeavor in good faith to
reach agreement as to the matters listed in the notice. If no agreement is reached as to any
such matter within 30 days after Developer delivers its notice, either Party may refer the Dispute
to the Disputes Resolution Procedures for determination.

8.5.6 Until resolution of any portion of the original or updated Renewal Work Plan that
is in Dispute, the treatment of that portion in the immediately preceding Renewal Work Plan
shall remain in effect and govern.
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8.6 Electronic Toll Collection System

8.6.1 Commencing on the Substantial Completion Date of a Project Section and
continuing throughout the Term, Developer shall provide an Electronic Toll Collection System
and related services for the HOT Lanes for such Project Section in accordance with the
requirements set forth in Section 24 of the Technical Provisions and Exhibit 18. Such Electronic
Toll Collection System shall meet all applicable NCDOT interoperability and compatibility
standards, requirements and protocols, including any pertaining to any clearinghouse system
NCDOT participates in, implements or operates, to enable a customer to have a single
transponder to pay for tolled travel on all State highways.

8.6.2 If NCDOT is a party to any agreement or memorandum of understanding with
any other public agency or private party operating tolled highway facilities for interoperability
with NCDOT'’s electronic toll collection system, then Developer's Electronic Toll Collection
System also shall be interoperable with the electronic toll collection system and violation
enforcement system and protocols utilized or to be utilized on such other highway facilities, to
the extent such systems and protocols are in common with or substantially similar to NCDOT'’s.
NCDOT will promptly provide to Developer a copy of any such agreement or memorandum of
understanding. NCDOT shall keep Developer reasonably informed and seek Developer’'s
comments regarding any changes to interoperability standards with respect to any such
agreement or memorandum of understanding in accordance with this Section 8.6 and Exhibit
18.

8.6.3 If, prior to Substantial Completion of the applicable Project Section, NCDOT
has in place interoperability and compatibility standards, requirements and protocols for
electronic tolling, then Developer shall demonstrate or cause to be demonstrated that
compatibility standards, requirements and protocols for interoperability of its Electronic Toll
Collection System are met prior to commencement of the toll operations in accordance with
Exhibit 18 and Section 24 of the Technical Provisions.

8.7 User Privacy

8.7.1 Developer shall provide an Electronic Toll Collection System and procedures
designed to maintain the toll account and travel records of Users as confidential information and
in compliance with applicable Laws on notice of privacy practices; provided, however, that
general consensus data may be required to be provided in order to comply with federal
monitoring requirements.

8.7.2 Developer acknowledges that the data generated by, or accumulated or
collected in connection with, operation of Developer’'s Electronic Toll Collection System or
related toll collection and enforcement activities, including customer lists, customer identification
numbers, customer contact information, customer account information and billing records and
other customer specific information, including use and enforcement data, origin and destination
information, system performance statistics, and real time traffic flow information may consist of
or include information that identifies an individual who is a patron of the Project and that is
exempt from disclosure to the public or other unauthorized persons under applicable Law
(“Patron Confidential Information”). Patron Confidential Information includes names, addresses,
social security numbers, e-mail addresses, telephone numbers, financial profiles, credit card
information, driver's license numbers, vehicle registration information, medical data, law
enforcement records, agency Source Code or object code, agency security data or other
information that relates to any of these types of information.
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8.7.3 Developer shall comply with all applicable Laws, Technical Provisions and
NCDOT statewide interoperability and compatibility standards, requirements and protocols
limiting, restricting or pertaining to collection, use, confidentiality, privacy, handling, retention,
reporting, disclosure or dissemination of Patron Confidential Information, including the
Statewide Information Security Manual.

8.7.4 Developer agrees to hold Patron Confidential Information in strictest confidence
and not to make use of Patron Confidential Information for any purpose other than the
performance of this Agreement, including toll violation processing and collection. Developer
shall release Patron Confidential Information only to (a) NCDOT if requested, (b) authorized
employees or Contractors requiring such information for the purpose of carrying out obligations
under this Agreement, (c) authorized collection agencies as necessary to assist their collection
of toll violations, (d) the North Carolina Department of Public Safety and any other public law
enforcement agency with jurisdiction to provide traffic patrol, traffic law enforcement and the
other police and public safety services as necessary to assist its enforcement of toll violation
traffic infractions, (e) any Lender or Substituted Entity that succeeds to Developer’s Interest, and
(f) any Government Entity if requested and required pursuant to applicable Law. Except as
provided above, Developer shall not release, divulge, publish, transfer, sell or disclose Patron
Confidential Information, or otherwise make it known, to any other Person without NCDOT'’s
express prior written consent in its sole discretion except as required by applicable Laws.
Developer may provide such information and material only to employees of Developer-Related
Entities who have signed a nondisclosure agreement, the terms of which have been previously
approved by NCDOT. Developer agrees to implement physical, electronic and managerial
safeguards to prevent unauthorized access to Patron Confidential Information and to implement
destruction of records containing Patron Confidential Information in accordance with the records
retention provisions of the Technical Provisions, Technical Documents, and all applicable Law.
Developer shall maintain all Patron Confidential Information solely in the State.

8.7.5 Immediately upon expiration or termination of this Agreement, Developer shall,
at NCDOT's option but subject to applicable Law, (a) certify to NCDOT that Developer has
destroyed all Patron Confidential Information, (b) return all Patron Confidential Information to
NCDOT or (c) take whatever other steps NCDOT reasonably requires of Developer to protect
Patron Confidential Information. This provision shall not apply to Patron Confidential
Information needed to bill, invoice, enforce and collect a toll transaction occurring prior to
expiration or termination of this Agreement until the payment of the applicable tolls and any
related Incidental Charges.

8.7.6 Developer shall describe in the Operations Management Plan or operating
manual or procedures prepared thereunder (a) the Patron Confidential Information received in
the performance of this Agreement, (b)the purpose(s) for which the Patron Confidential
Information is received, (c) who receives, maintains and uses the Patron Confidential
Information, and (d) the final disposition of the Patron Confidential Information.

8.7.7 The rights of NCDOT to audit and inspect under this Agreement shall include
the right to monitor, audit and investigate Developer's books and records and Developer’s
systems, practices and procedures concerning Patron Confidential Information.

8.7.8 Developer shall comply with the provisions of any applicable Law prescribing
disclosure of Developer’s privacy policies, including provisions on the content of disclosures and
when disclosure must be given, as deemed compliance with the disclosure requirements of this
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Section 8.7.8. Such disclosures shall be maintained on the Project web site or other methods
approved in advance by NCDOT.

8.7.9 In the event Developer retains any Governmental Entity to provide customer
service and other toll collection and enforcement services, Developer shall have no obligation or
liability regarding such Governmental Entity’'s handling of Patron Confidential Information.
Developer shall, however, use commercially reasonable efforts to include in its Contract with
such Governmental Entity covenants by the Governmental Entity comparable to those in this
Section 8.7.

8.8 Policing, Security and Incident Response

8.8.1 Police Services

8.8.1.1 Developer, without expense to NCDOT, shall permit the North
Carolina Department of Public Safety and any other public law enforcement agency with
jurisdiction to provide traffic patrol, traffic law enforcement and the other police and public
safety services in accordance with applicable Laws and agreements with State and local
agencies, including permitting at least the type and level of service that the North Carolina
Department of Public Safety provides on Comparable Controlled Access Highways owned and
operated by NCDOT. NCDOT, at no cost to Developer, shall request that the North Carolina
Department of Public Safety provide on the Project at least the type and level of service that
the North Carolina Department Public Safety provides on Comparable Controlled Access
Highways owned and operated by NCDOT. In addition, Developer may request that NCDOT,
without expense to NCDOT, engage either the North Carolina Department of Public Safety or
another qualified public law enforcement agency with jurisdiction to provide enhanced services
related to traffic patrol, HOT enforcement, traffic law enforcement services, special traffic
operations services, and other police and Emergency services to the extent permitted under
applicable Law. Developer shall reimburse NCDOT for all costs, including NCDOT
Recoverable Costs, NCDOT incurs in connection with such enhanced services.

8.8.1.2 Developer shall not engage, or otherwise permit the engagement
of, private security services to provide traffic patrol or traffic law enforcement services on the
Project unless otherwise approved by NCDOT in its sole discretion.

8.8.1.3 Nothing in this Section 8.8.1 shall be construed as conferring upon
NCDOT in any way responsibility for funding policing, HOV enforcement or other Emergency
services.

8.8.1.4 Developer acknowledges that the North Carolina Department of
Public Safety is empowered to enforce all applicable Laws and to enter the Project at any and
all times to carry out its law enforcement duties. No provision of this Agreement is intended to
surrender, waive or limit any police powers of the North Carolina Department of Public Safety
or any other Governmental Entity, and all such police powers are hereby expressly reserved.

8.8.1.5 NCDOT shall not have any liability or obligation to Developer
resulting from, arising out of or relating to the failure of the North Carolina Department of Public
Safety or any other public law enforcement agency to provide services, or its negligence or
misconduct in providing services.
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8.8.1.6 NCDOT and third parties with responsibility for traffic regulation
and enforcement, at their expense, shall have the right to install, operate, maintain and replace
cameras or other equipment on the Project that relate to traffic regulation or enforcement. In
exercising such rights, NCDOT shall exercise reasonable efforts to avoid material interference
and impacts to the Project. Developer, at its expense, shall coordinate and cooperate, and
require its Contractors to coordinate and cooperate, with any such installation, maintenance
and replacement activities.

8.8.2 Security and Incident Response

8.8.2.1 Developer is responsible for the safety and security of the
applicable portion of the Project that is under the control of any Developer-Related Entity and
the workers and public thereon during the performance of the Work.

8.8.2.2 Developer shall comply with all rules, directives and guidance of
the U.S. Department of Homeland Security and comparable State agency, and shall coordinate
and cooperate with all Governmental Entities providing security, first responder and other
public emergency response services. Without limiting the foregoing, whenever the National
Terrorism Advisory System (“NTAS”) or successor system issues an “elevated threat alert” or
“imminent threat alert” or comparable level of threat or alert for any region in which the Project
is located or which the Project serves, unless directed otherwise by NCDOT, Developer, at its
expense, shall assign management personnel with decision-making authority to be personally
present at the relevant emergency operations center serving the region. Developer shall
provide such service 24 hours a day, seven days a week, until such level or threat or alert is
canceled or the sunset provision takes effect, or until the lead agency at the operations center
determines such staffing level is no longer necessary.

8.8.2.3 Developer shall perform and comply with the provisions of the
Technical Provisions concerning Incident response, safety and security.

8.8.24 Developer shall implement all Incident response, safety and
security procedures, protocols and requirements set forth in the Incident Management Plan.

8.9 Handback Requirements

8.9.1 Handback Condition

Subject to Section 8.9.3.2, on the Termination Date, Developer shall provide the Project
and other Elements maintained by Developer under the CA Documents, including all Upgrades,
to NCDOT, at no charge to NCDOT, in the condition and meeting all of the Handback
Requirements, including the requirements for Residual Life at Handback specified in the
Handback Requirements.

8.9.2 Handback Inspections

NCDOT and Developer shall conduct inspections of the Elements at the times and
according to the terms and procedures specified in the Handback Requirements, for the
purposes of (a) determining and verifying the condition of all Elements and their Residual Lives,
(b) adjusting, to the extent necessary based on inspection and analysis, Element Useful Lives,
Ages, Residual Lives, estimated costs of Renewal Work to be performed by Developer and
timing of such Renewal Work, (c) revising and updating the Renewal Work Plan to incorporate

North Carolina Department of Transportation CA
I-77 HOT Lanes Project - 67 - Volume Il - Request for Proposals
Addendum No. 7



such adjustments, (d) determining the Renewal Work required to be performed by Developer
and completed prior to reversion of the Project to NCDOT, based on (i) the requirements for
Residual Life at Handback specified in the Handback Requirements, (i) the foregoing
adjustments, and (iii) the foregoing changes to the Renewal Work Plan, (e) verifying that such
Renewal Work has been properly performed and completed in accordance with the Handback
Requirements, and (f) adjusting Developer’s funding of the Handback Requirements Reserve so
that it is funded according to the schedule and amounts required under Exhibit 11.

8.9.3 Renewal Work under Handback Requirements

Developer shall diligently perform and complete all Renewal Work required to be
performed and completed prior to reversion of the Elements to NCDOT, based on the required
adjustments and changes to the Renewal Work Plan resulting from the inspections and analysis
under the Handback Requirements. Developer shall complete all such work:

8.9.3.1 Prior to the Termination Date, if transfer of the Project is to occur
at the expiration of the full Term; or

8.9.3.2 As close as possible to the Early Termination Date.

If Developer, despite diligent efforts, is unable to complete such work prior to the Early
Termination Date, then, in lieu of completion of such work, any applicable measure of
Termination Compensation based onthe Senior Debt Termination Amount shall take into
consideration such non-completion as provided in Section B(3)(f) of Exhibit 15.

8.10 Handback Requirements Reserve

8.10.1 Establishment

8.10.1.1 On or before the last day of the first calendar quarter of the fifth
full calendar year before the end of the Term, Developer shall establish and fund a reserve
account (the “Handback Requirements Reserve”) exclusively available for the uses set forth in
Section 8.10.3. The Handback Requirements Reserve shall be established under the Project
Trust Agreement or other similar arrangements that, to the maximum extent practicable,
preclude it from being an asset of Developer or NCDOT, so that it will be available to NCDOT
or Lenders (subject to Section 4.4.8) regardless of any bankruptcy event. Such other
arrangements shall be subject to NCDOT's and Developer’s prior written approval each in its
good faith discretion. If such arrangements are not pursuant to the Project Trust Agreement,
then such arrangements shall include the holding of the Handback Requirements Reserve in
an account with a financial institution nominated by Developer and approved by NCDOT, which
institution may include any Lender that is and continues to qualify as an Institutional Lender.

8.10.1.2 Developer shall provide to NCDOT the details regarding the
account, including the name, address and contact information for the depository institution and
the account number. Developer shall inform the depository institution of all NCDOT’s rights
and interests with respect to the Handback Requirements Reserve, including NCDOT's right to
draw on the Handback Requirements Reserve as provided in Section 17.3.7. Developer shall
deliver such notices to the depository institution and execute such documents as may be
required to establish and perfect NCDOT'’s first priority security interest in the Handback
Requirements Reserve under the Uniform Commercial Code as adopted in the State, including
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NCDOT's right to make direct draws against the Handback Requirements Reserve as provided
in Section 17.3.7.

8.10.1.3 In lieu of establishing the Handback Requirements Reserve,
Developer may deliver to NCDOT Handback Requirements Letters of Credit, on the terms and
conditions set forth in Section 8.10.5.

8.10.2 Funding

8.10.2.1 Developer shall make deposits to the Handback Requirements
Reserve at the times and in the amounts set forth in Exhibit 11.

8.10.2.2 Funds held in the Handback Requirements Reserve may be
invested and reinvested only in Eligible Investments. Eligible Investments in the Handback
Requirements Reserve must mature, or the principal of and accrued interest on such Eligible
Investments must be available for withdrawal without penalty, not later than such times as shall
be necessary to provide funds when needed for payment of draws to Developer, and in any
event not later than the end of the Term. All interest earned or profits realized from the
investment of funds in the Handback Requirements Reserve shall be retained therein.

8.10.2.3 If Developer fails to make any quarterly deposit into the Handback
Requirements Reserve when due, including funding any increases or shortfalls required under
Sections 3 and 5 of Exhibit 11, NCDOT shall be entitled to deduct the amount due from any
amounts payable to Developer under this Agreement.

8.10.3 Use

8.10.3.1 Developer will have the right to payments from the Handback
Requirements Reserve to be used only for the following purposes, provided the Handback
Requirements Reserve is not at any time reduced below the amount of funds then required
under Exhibit 11:

€) Costs of Renewal Work for those Elements that have a number of
years stated in Table 23.3 of the Technical Provisions, to the extent such Renewal Work is
necessary in order to return the Element to NCDOT at the end of the Term with a Residual Life
equal to or greater than such number of years; and

(b) Costs of Safety Compliance work.

8.10.3.2 Not later than five years before the end of the Term, NCDOT and
Developer shall establish reasonable written protocols and procedures for requesting and
funding draws from the Handback Requirements Reserve.

8.10.4 Disposition at End of Term

8.10.4.1 At the expiration or any earlier termination of the Term for any
reason, including termination due to NCDOT Default, all funds in the Handback Requirements
Reserve (except as provided in Section 8.10.4.2) shall automatically be and become the sole
property of NCDOT, free and clear of all liens, pledges and encumbrances; provided, however,
that such funds shall first be used to fund any sub-accounts of the Post-Termination Revenue
Account established to reserve for costs of reconstruction, rehabilitation, renewal and
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replacement of the HOT Lanes pursuant to the Project Trust Agreement. Thereupon,
Developer shall deliver such transfers, assignments and other documents, and take such other
actions, as NCDOT or the depository institution for the Handback Requirements Reserve shall
require, to effect and confirm transfer to NCDOT of the Handback Requirements Reserve and
funds therein, free and clear of all liens, pledges, encumbrances, offsets and deductions.

8.10.4.2 In the event the Handback Requirements Reserve at such time is
different from the amount then required pursuant to Exhibit 11, Developer shall be obligated to
pay any shortfall to NCDOT upon demand, or NCDOT shall authorize release to Developer of
any excess, as the case may be. NCDOT shall offset any amounts due and owing to
Developer by the amount of the Handback Requirements Reserve owing to NCDOT under the
CA Documents. NCDOT, at its election, also may offset any excess to be released to
Developer by any amount Developer still owes NCDOT for the cost of the independent
inspections conducted pursuant to the Handback Requirements. If, at the expiration of the
Term, Developer has completed and paid in full all Handback Requirements and funds in the
Handback Requirements Reserve exceed the total amount required under Exhibit 11, then
NCDOT shall on demand authorize release of such excess to Developer or, at Developer’s
direction, the Collateral Agent, subject to the foregoing offset rights in favor of NCDOT.

8.10.5 Handback Requirements Letters of Credit

8.10.5.1 In lieu of establishing the Handback Requirements Reserve,
Developer may deliver to NCDOT one or more letters of credit (each, a “Handback
Requirements Letter of Credit”), on the terms and conditions set forth in this Section 8.10.5 and
Section 16.3. If the Handback Requirements Reserve has been previously established,
Developer at any time thereafter may substitute one or more Handback Requirements Letters
of Credit for all or any portion of the amounts required to be on deposit in the Handback
Requirements Reserve, on the terms and conditions set forth in this Section 8.10.5 and
Section 16.3. Upon receipt of the required substitute Handback Requirements Letter of Credit,
NCDOT shall authorize the release to Developer of amounts in the Handback Requirements
Reserve equal to the face amount of the substitute Handback Requirements Letter of Credit,
such released funds to be subject to the limitations as set forth in Section 3.6.2. If the face
amount of any Handback Requirements Letter of Credit falls below the total amount required to
be funded to the Handback Requirements Reserve prior to expiry of the Handback
Requirements Letter of Credit, Developer shall be obligated to pay, when due, the shortfall into
the Handback Requirements Reserve. Alternately, Developer may deliver a Handback
Requirements Letter of Credit with a face amount equal to at least the total amount required to
be funded to the Handback Requirements Reserve during the period up to the expiry of the
Handback Requirements Letter of Credit, or may deliver additional Handback Requirements
Letters of Credit or cause the existing Handback Requirements Letter of Credit to be amended
to cover the shortfall before deposits of the shortfall to the Handback Requirements Reserve
are due. If Developer fails to satisfy such obligation, NCDOT shall be entitled to deduct the
amount due from any amounts payable to Developer under this Agreement.

8.10.5.2 At the beginning of each year and subject to Section 8.10.5.1,
Developer shall have the right and obligation (in lieu of funding the Handback Requirements
Reserve) to adjust the amount of the Handback Requirements Letter of Credit to equal the
maximum amount required to be funded in the Handback Requirements Reserve during the
forthcoming year under Exhibit 11, taking into account the most recent Renewal Work Plan and
Renewal Work performed to date under the Handback Requirements.
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8.10.5.3 The Handback Requirements Letter(s) of Credit last issued before
the end of the Term shall have an expiration date not earlier than 365 days after the end of the
Term.

8.10.5.4 NCDOT shall have the right to draw on the Handback
Requirements Letter of Credit (a) as provided in Section 16.3.1.2 or (b) upon expiration or
earlier termination of the Term for any reason, including termination due to NCDOT Default, as
necessary to obtain the Handback Requirements Reserve funds to which NCDOT is then
entitled under Section 8.10.4.

8.10.5.5 If NCDOT draws on the Handback Requirements Letter of Credit
due to Developer’s failure for any reason to deliver to NCDOT a new or replacement Handback
Requirements Letter of Credit, on the same terms, or at least a one year extension of the
expiration date of the existing Handback Requirements Letter of Credit, not later than 45 days
before such expiration date, NCDOT shall deposit the proceeds from drawing on the expiring
Handback Requirements Letter of Credit into the Handback Requirements Reserve.

8.10.5.6 Developer may name the Collateral Agent as the beneficiary to
the Handback Requirements Letter of Credit instead of NCDOT. However, the foregoing right is
available to Developer only if (1) the Collateral Agent is restricted in making draws on such letter
of credit solely for the purpose of causing Developer to perform its Renewal Work obligations to
meet the Handback Requirements and (2) Developer delivers to NCDOT, concurrently with the
issuance of the Handback Requirements Letter of Credit, documents reasonably satisfactory to
NCDOT:

@) Naming NCDOT as automatic and exclusive transferee
beneficiary under the Handback Requirements Letter of Credit on the Early Termination Date
and expiration of the full Term; and

(b) Prior thereto, permitting NCDOT to become the transferee
beneficiary under such letter of credit and to make drawings thereunder if NCDOT determines
that:

0] (A) Developer has breached or failed to perform its
Renewal Work obligations to meet the Handback Requirements, (B) the Handback
Requirements Letter of Credit has become subject to NCDOT's right to draw thereon under
Section 17.3.7 and (C) the Collateral Agent has failed to draw on the Handback Requirements
Letter of Credit for the purpose of causing the performance of such obligations by or on behalf
of Developer within ten days after NCDOT delivers written notice of such breach to Developer
and the Collateral Agent; or

(i) (A) The Handback Requirements Letter of Credit will expire
within 30 days, (B) NCDOT has not received a certified copy of a replacement or extension of
the Handback Requirements Letter of Credit with required transfer documents, and (C) NCDOT
has no actual knowledge of a prior, full draw on the expiring letter of credit by the Collateral
Agent.

At a minimum, such transfer documents shall include a certified copy of the letter of credit and
a present, executed transfer and assignment of the beneficiary rights from the Collateral Agent
to NCDOT; and the Handback Requirements Letter of Credit shall expressly authorize such
transfer without condition and permit draw without presentation of the original letter of credit.
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ARTICLE 9. MANAGEMENT SYSTEMS AND OVERSIGHT
9.1 Developer Management Plan

Developer is responsible for management of the Project in accordance with the
approved Developer Management Plan and Good Industry Practice.  Developer shall
contractually require each of its Contractors at every level to comply with the applicable
requirements of the approved Developer Management Plan. The Developer Management Plan
shall contain all of the information, procedures and contents required of a Project Management
Plan under Section 1904(a) of SAFETEA-LU and for projects receiving TIFIA financial
assistance.

9.2 Traffic Management

9.2.1 During the performance of any NTP1 Work that requires lane or shoulder
closures and upon issuance of NTP2, Developer shall be responsible for the general
management of traffic on the applicable portion of the Project under the control of any
Developer-Related Entity. Developer shall manage traffic so as to preserve and protect safety
of traffic on such portions and Related Transportation Facilities and, to the maximum extent
practicable, to avoid disruption, interruption or other adverse effects on traffic flow, throughput or
level of service on such portions and Related Transportation Facilities. Developer shall conduct
traffic management in accordance with the CA Documents.

9.2.2 Developer shall implement the Traffic Management Plan to promote safe and
efficient operation of the Project and Related Transportation Facilities at all times during the
course of any construction or operation of the Project and during the Utility Adjustment Work.

9.2.3 NCDOT shall have at all times, without obligation or liability to Developer, the
right to:

9.2.3.1 Issue Directive Letters to Developer regarding traffic management
and control (with which Developer shall comply), or directly assume traffic management and
control, of the Project during any period that (a) tolling is suspended under Section 3.5 or
(b) the North Carolina Secretary of Transportation determines such action will be in the public
interest as a result of an emergency or natural disaster; and

9.2.3.2 Provide on the Project, via message signs or other means
consistent with Good Industry Practice, non-Discriminatory traveler and driver information, and
other public information (e.g., Amber Alerts), provided that the means to disseminate such
information does not materially interfere with the functioning of the Electronic Toll Collection
System.

9.3 Oversight, Inspection and Testing

9.3.1 Construction, Engineering and Inspection Services

9.3.1.1 Developer shall retain a CEl Firm to perform construction,
engineering and inspection (“CEI") services for all of the Work required under the CA
Documents from NTP2 to Final Completion. In addition, Developer shall retain a CEl Firm to
perform CEI services for all of the Renewal Work performed by Developer for a period of 15
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years after Final Completion. Any CEI services required 15 years after Final Completion shall
be performed by NCDOT.

9.3.1.2 The CEI Firm shall be an independent firm and shall not be an
Affiliate of any Developer-Related Entity. The CEIl Firm must be pre-qualified under NCDOT's
pre-qualification requirements. Before entering into a CEl Contract, Developer shall submit for
NCDOT's review and comment a proposed CEI Contract and such proposed CEI Contract
shall, at a minimum, include the requirements set forth in Section 2.3.3.2 and Exhibit 2-07 of
the Technical Provisions .

9.3.2 Oversight by NCDOT, FHWA

9.3.21 The Project is subject to the FHWA Oversight Agreement.
NCDOT and its Authorized Representative shall have the right at all times to monitor, inspect,
sample, measure, attend, observe or conduct tests and investigations, and conduct any other
oversight respecting any part or aspect of the Project or the Work, to the extent necessary or
advisable (a) to comply with FHWA, U.S. Army Corps of Engineers or other applicable federal
agency requirements and (b) to verify on an audit basis Developer’'s compliance with the CA
Documents. NCDOT shall conduct such activity in accordance with Developer's safety
procedures and manuals, and in a manner that does not unreasonably interfere with normal
construction activity or normal operation and maintenance of the Project.

9.3.2.2 Refer to Section 22.2 for NCDOT's rights to audit Developer and
its Contractors.

9.3.2.3 NCDOT will not conduct formal prior reviews of Design
Documents or Construction Documents except to the extent necessary or advisable to comply
with FHWA, U.S. Army Corps of Engineers or other applicable federal agency requirements or
unless NCDOT chooses to do so pursuant to Section 18.5. NCDOT does not intend to conduct
“over-the-shoulder” reviews of Design Documents or other Submittals but reserves the right to
do so pursuant to Section 18.5. NCDOT shall have no obligation to conduct “over-the-
shoulder” reviews.

9.3.24 Nothing in the CA Documents shall preclude, and Developer shall
not interfere with, any review or oversight of Submittals or of Work that the FHWA may desire
to conduct.

9.3.3 Rights of Cooperation and Access; Increased Oversight

9.3.3.1 Developer, at all times, shall coordinate and cooperate, and
require its Contractors to coordinate and cooperate, with NCDOT and its Authorized
Representative to facilitate NCDOT's oversight activities.  Developer shall cause its
representatives to be available at all reasonable times for consultation with NCDOT.

9.3.3.2 Without limiting the foregoing, Developer shall afford NCDOT and
its Authorized Representative (a) safe and unrestricted access to the Project at all times, (b)
safe access during normal business hours to Developer's Project offices and operations
buildings, and (c) unrestricted access to data respecting the Project design, construction,
operations and maintenance, and the Utility Adjustment Work. NCDOT shall reasonably
cooperate and exercise reasonable efforts to avoid material interference and impacts to the
Project in exercising its oversight rights under the CA Documents.
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9.3.3.3 Without limiting the foregoing, Developer shall deliver to NCDOT,
upon request, accurate and complete books, records, data and information regarding Work, the
Project and the Utility Adjustment Work, in the format required by the Technical Provisions.

9.3.34 NCDOT shall have the right to increase the type and level of their
oversight as provided in Section 18.5.

9.3.4 Testing and Test Results

NCDOT shall have the right to attend and witness any tests and verifications to be
conducted pursuant to the Technical Provisions and applicable components of the Developer
Management Plan. Developer shall provide to NCDOT all test results and reports (which may
be provided in electronic format in accordance with the Technical Provisions) within ten days
after Developer receives them.

ARTICLE 10. CONTRACTING AND LABOR PRACTICES
10.1 Disclosure of Contracts and Contractors

10.1.1 Developer shall provide NCDOT a monthly report listing (a) all Key Contracts in
effect, (b) all Contracts in effect to which Developer is a party, and (c) where Developer is a
party to a Contract in effect with an Affiliate, all Contracts in effect to which such Affiliate is a
party and under which all or a substantial portion of the Affiliate’s responsibilities or obligations
under its Contract with Developer are delegated to the Contractor. Developer also shall list in
the monthly report the Contractors under such Contracts, guarantees of Key Contracts in effect
and the guarantors thereunder. Developer shall allow NCDOT ready access to all Contracts
and records regarding Contracts, including amendments and supplements to Contracts and
guarantees thereof; provided, however, that Developer may provide access thereto by
depositing unredacted copies in an Intellectual Property Escrow as provided in Section 22.5.

10.1.2 In no event later than five days after Contract execution, Developer shall notify
NCDOT in writing of the name, address, phone number and authorized representative of such
Contractor.

10.2 Responsibility for Work, Contractors and Employees

10.2.1 Developer shall retain or cause to be retained only Contractors that are pre-
gualified, experienced and capable in the performance of the portion of the Work assigned.
Developer shall assure that each Contractor has at the time of execution of the Contract, and
maintains at all times during performance of the assigned Work, all licenses required by
applicable Laws.

10.2.2 The retention of Contractors by Developer will not relieve Developer of its
responsibilities hereunder or for the quality of the Work or materials or services provided by it.

10.2.3 Each Contract shall include terms and conditions sufficient to ensure
compliance by the Contractor with the requirements of the CA Documents, and shall include
those terms that are specifically required by the CA Documents to be included therein,
including, to the extent applicable, those set forth in Exhibit 6 and any other applicable federal
requirements.
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10.2.4 Developer shall supervise and be fully responsible under the CA Documents for
the actions, omissions, negligence, willful misconduct, or breach of applicable Law or contract
by any Developer-Related Entity or by any member or employee of Developer or any
Developer-Related Entity, in each case, related to the Project, as though Developer directly
employed such Persons.

10.2.5 Developer shall cause the Design-Build Contractor to perform with its own
organization at least 30% of the Secured Work in accordance with Section VI of Attachment 2 to
Exhibit 6. For purposes of this Section 10.2.5, the term “to perform with its own organization”
shall have the meaning set forth in Section VI.1.a. of Attachment 2 to Exhibit 6.

10.2.6 Nothing in this Agreement will create any contractual relationship between
NCDOT and any Contractor. No Contract entered into by or under Developer shall impose any
obligation or liability upon NCDOT to any Contractor or any of its employees.

10.3 Key Contracts; Contractor Qualifications

10.3.1 Use of and Change in Key Contractors

Developer shall retain, employ and utilize the firms and organizations specifically listed
in the Proposal and the Developer Management Plan to fill the corresponding Key Contractor
positions listed therein. Developer shall not terminate any Key Contract with a Key Contractor,
or permit or suffer any substitution or replacement (by way of assignment of the Key Contract,
transfer to another of any material portion of the scope of work, or otherwise) of such Key
Contractor, except: (a) in the case of subcontracting portions of the Work by such Key
Contractor, (b) in the case of material default by the Key Contractor, or (c) with NCDOT's prior
written approval in its reasonable discretion. For Key Contractors not known as of the Effective
Date, Developer’s selection thereof shall be subject to NCDOT’s prior written approval in
NCDOT’s reasonable discretion.

10.3.2 Key Contract Provisions

Each Key Contract shall:

10.3.2.1 Require the Key Contractor to carry out its scope of work in
accordance with the CA Documents, the Governmental Approvals, applicable Law, and plans,
systems and manuals developed and used by Developer pursuant to the CA Documents that
are applicable to the work being performed under the Key Contract;

10.3.2.2 Include a covenant to maintain all licenses required by applicable
Law for the work being performed under the Key Contract;

10.3.2.3 Set forth a standard of professional responsibility or a standard for
commercial practice equal to the requirements of the CA Documents and in accordance with
Good Industry Practice for work of similar scope and scale being performed under the Key
Contract;

10.3.2.4 Expressly state that all remaining warranties and guarantees,
express or implied, shall inure to the benefit of NCDOT and its successors and assigns upon
expiration of the term or earlier termination of this Agreement;
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10.3.2.5 Require the Key Contractor to procure the applicable Payment
Bond and Performance Security (as applicable) required under Section 16.2, if any, prior to
commencement of any work by or on behalf of the Key Contractor;

10.3.2.6 Expressly provide that the Key Contractor shall have no right to
suspend or demobilize unless and until it delivers to NCDOT written notice of the other
contracting party’s breach or default;

10.3.2.7 Require the personal services of and not be assignable by the Key
Contractor without Developer’'s and NCDOT's prior written consent, provided that this provision
shall not prohibit the subcontracting of portions of the Work;

10.3.2.8 Expressly include the requirements and provisions set forth in this
Agreement applicable to Contractors regarding Intellectual Property rights and licenses;

10.3.2.9 Expressly require the Key Contractor to participate, at Developer’'s
request, in meetings between Developer and NCDOT concerning matters pertaining to such
Key Contractor, its work or the coordination of its work with other Contractors; provided that all
direction to such Key Contractor shall be provided by Developer, and provided further that
nothing in this Section 10.3.2.10 shall limit the authority of NCDOT to give such direction or
take such action as in its opinion is necessary to remove an immediate and present threat to
the safety of life or property;

10.3.2.10 Include an agreement by the Key Contractor to give evidence in
any dispute resolution proceeding pursuant to Section 17.8, if such participation is requested
by either NCDOT or Developer;

10.3.2.11  Without cost to Developer or NCDOT, and subject to the rights of
the Collateral Agent set forth in Article 20, expressly permit assignment to NCDOT or its
successor, assignee or designee of all Developer’s rights under the Key Contract, contingent
only upon delivery of written request from NCDOT following termination or expiration of this
Agreement, allowing NCDOT or its successor, assignee or designee to assume the benefit of
Developer’s rights with liability only for those remaining obligations of Developer accruing after
the date of assumption, such assignment to include the benefit of all Key Contractor warranties,
indemnities, guarantees and professional responsibility;

10.3.2.12  Expressly state that any acceptance of assignment of the Key
Contract to NCDOT or its successor, assignee or designee shall not operate to make the
assignee responsible or liable for any breach of the Key Contract by Developer or for any
amounts due and owing under the Key Contract for work or services rendered prior to
assumption (but without restriction on the Key Contractor’s rights to suspend work, demobilize
or terminate due to Developer’s uncured breach);

10.3.2.13  Expressly include a covenant to recognize and attorn to NCDOT
upon receipt of written notice from NCDOT that it has exercised step-in rights under this
Agreement, without necessity for consent or approval from Developer or to determine whether
NCDOT validly exercised its step-in rights, and Developer’s covenant to waive and release any
claim or cause of action against the Key Contractor arising out of or relating to its recognition
and attornment in reliance on any such written notice;

10.3.2.14 Expressly include a covenant, expressly stated to survive
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termination of the Key Contract, to promptly execute and deliver to NCDOT a new contract
between the Key Contractor and NCDOT on the same terms and conditions as the Key
Contract, in the event (a) the Key Contract is rejected by Developer in bankruptcy or otherwise
wrongfully terminated by Developer and (b) NCDOT delivers written request for such new
contract following termination or expiration of this Agreement. The Key Contract also shall
include a covenant, expressly stated to survive termination of the Key Contract, to the effect
that if the Key Contractor was a party to an escrow agreement for an Intellectual Property
Escrow and Developer terminates it, then the Key Contractor also shall execute and deliver to
NCDOT, concurrently with such new contract, a new escrow agreement on the same terms and
conditions as the terminated escrow agreement, and shall concurrently make the same
deposits to the new Intellectual Property Escrow as made or provided under the terminated
escrow agreement. This Section shall not apply to Key Contracts with NCDOT or
Governmental Entities;

10.3.2.15 Expressly include requirements that: the Key Contractor (a) will
maintain usual and customary books and records for the type and scope of operations of
business in which it is engaged (e.g., constructor, equipment Supplier, designer, service
provider), (b) permit audit thereof with respect to the Project or Work by each of Developer and
NCDOT in accordance with Section 22.2, and (c) provide progress reports to Developer
appropriate for the type of work it is performing sufficient to enable Developer to provide the
reports it is required to furnish NCDOT under the CA Documents;

10.3.2.16 Include the right of Developer to terminate the Key Contract in
whole or in part upon any Termination for Convenience of this Agreement or any termination of
this Agreement due to Force Majeure Event or NCDOT Default, in each case without liability of
Developer or NCDOT for the Key Contractor’s lost profits or business opportunity;

10.3.2.17 Expressly include the Indemnified Parties as indemnitees, with
direct right of enforcement, in any indemnity given by the Key Contractor under the Key
Contract;

10.3.2.18 Expressly include an acknowledgement that the Key Contractor
has no right or claim to any lien or encumbrance upon the Project or Project Right of Way for
failure of the other contracting party to pay amounts due the Key Contractor, and a waiver of
any such right or claim that may exist at Law or in equity;

10.3.2.19  Not contain any terms that do not comply or are inconsistent with
the terms of the CA Documents, including terms that do not comply or are inconsistent with this
Article 10 or with the applicable requirements of Section 22.1 regarding maintenance of Books
and Records, that fail to incorporate the applicable federal requirements set forth in Exhibit 6,
or that are inconsistent with the requirements of the relevant scope of Work; and

10.3.2.20 Expressly provide that any purported amendment with respect to
any of the foregoing matters without the prior written consent of NCDOT shall be null and void.

10.3.3 Additional Requirements for Design-Build and O&M Contracts

10.3.3.1 Before entering into a Design-Build Contract or O&M Contract
(other than O&M Contracts for routine janitorial services and routine supply of materials) or any
supplement or amendment thereto, Developer shall submit a true and complete copy of the
proposed Design-Build Contract or O&M Contract(s) to NCDOT for review, comment and
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approval. NCDOT may disapprove only if the Design-Build Contract or O&M Contract(s)
(a) does not comply, or is inconsistent, in any material respect with the applicable requirements
of the CA Documents, including that it does not comply or is inconsistent with this Article 10 or
with the applicable requirements of Section 22.1 regarding maintenance of books and records,
does not incorporate the applicable federal requirements set forth in Exhibit 6, or is inconsistent
with the requirements of the relevant scope of Work, (b)increases NCDOT’s liability as
contemplated herein, or (c) adversely affects NCDOT’s step-in rights.

10.3.3.2 The Design-Build Contract and each O&M Contract also shall
expressly require the personal services of the Design-Build Contractor or O&M Contractor, as
applicable, and the Design-Build Contractor and the O&M Contractor shall not assign such
Contract without Developer's and NCDOT’s prior written consent, each in its sole discretion,
provided that this provision shall not prohibit the subcontracting of portions of the Work. The
provision included pursuant to Section 10.3.2.10 shall apply to such express provisions on
personal services and non-assignment.

10.4 Key Personnel

10.4.1 Developer shall retain, employ and utilize the individuals specifically listed in
Exhibit 2 to fill the corresponding Key Personnel positions listed therein. Developer shall not
change or substitute any such individuals except due to retirement, death, disability, incapacity,
or voluntary or involuntary termination of employment, or as otherwise approved by NCDOT
pursuant to Section 10.4.2. In such circumstances, Developer shall promptly propose a
replacement for such position.

10.4.2 Subject to compliance with any applicable employee or privacy Laws,
Developer shall notify NCDOT in writing of any proposed replacement for any Key Personnel
position. NCDOT shall have the right to review the qualifications and character of each
individual to be appointed to a Key Personnel position (including personnel employed by
Contractors to fill any such position) and to approve or disapprove use of such individual in such
position prior to the commencement of any Work by such individual.

10.4.3 Developer shall cause each individual filing a Key Personnel position to
dedicate the amount of time necessary for the proper prosecution and performance of the Work.
Further, certain Key Personnel as identified in Section 2.14 of the Technical Provisions shall be
full-time positions and shall not be employed in any other positions or on any other projects as
more particularly described in the Technical Provisions.

10.4.4 Developer shall provide NCDOT phone and pager numbers and email
addresses for all Key Personnel. NCDOT require the ability to contact Key Personnel 24 hours
per day, seven days per week.

10.5 Contracts with Affiliates

10.5.1 Developer shall have the right to have Work and services performed by
Affiliates only under the following terms and conditions:

10.5.1.1 Developer shall execute a written Contract with the Affiliate;

10.5.1.2 The Contract shall comply with all applicable provisions of this
Article 10, be consistent with Good Industry Practice, and be in form and substance
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substantially similar to Contracts then being used by Developer or Affiliates for similar Work or
services with unaffiliated Contractors;

10.5.1.3 The Contract shall set forth the scope of Work and services and
all the pricing, terms and conditions respecting the scope of Work and services;

10.5.1.4 The pricing, scheduling and other terms and conditions of the
Contract shall be no less favorable to Developer than those that Developer could reasonably
obtain in an arms’ length, competitive transaction with an unaffiliated contractor. Developer
shall bear the burden of proving that the same are no less favorable to Developer; and

10.5.15 No Affiliate (other than the Design-Build Contractor if it is an
Affiliate) shall be engaged to perform any Work or services which any CA Documents or the
Developer Management Plan or any component part, plan or other documentation thereunder
indicates are to be performed by an independent or unaffiliated party. No Affiliate shall be
engaged to perform any Work or services which would be inconsistent with Good Industry
Practice.

10.5.2 Before entering into a written Contract with an Affiliate or any supplement or
amendment thereto, Developer shall submit a true and complete copy of the proposed Contract
to NCDOT for review and comment to confirm compliance with the requirements of the CA
Documents. NCDOT shall have 15 Business Days after receipt to deliver its comments to
Developer. If the Contract with the Affiliate is a Key Contract, and such Affiliate’s selection as a
Key Contractor is not known as of the Effective Date, the Affiliate shall be subject to NCDOT'’s
approval as provided in Section 10.3.1.

10.5.3 Developer shall make no payments to Affiliates for work or services in advance
of provision of such work or services, except for reasonable mobilization payments or other
payments consistent with arm’s length, competitive transactions of similar scope. Advance
payments in violation of this provision shall be excluded from the calculation of Termination
Compensation.

10.6 Labor Standards

10.6.1 In the performance of its obligations under the CA Documents, Developer at all
times shall comply, and require by contract that all Contractors and vendors comply, with all
applicable federal and State labor, occupational safety and health standards, rules, regulations
and federal and State orders. Further, Developer shall keep informed of and comply with all
Laws applicable to wages and conditions of employment pursuant to Section 107-22 of the
Standard Specifications.

10.6.2 All individuals performing the Work shall have the skill and experience and any
licenses or certifications required to perform the Work assigned to them. If any individual
employed by Developer or any Contractor is not performing the Work in a proper, safe and
skillful manner, then Developer shall, or shall cause such Contractor to, remove such individual
and such individual shall not be re-employed on the Work. If, after notice and reasonable
opportunity to cure, such individual is not removed or if Developer fails to ensure that skilled and
experienced personnel are furnished for the proper performance of the Work, then NCDOT may
suspend the affected portion of the Work by delivering to Developer written notice of such
suspension. Such suspension shall in no way relieve Developer of any obligation contained in
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the CA Documents or entitle Developer to any additional compensation or time extension
hereunder.

10.7 Ethical Standards

10.7.1 Within 90 days after the Effective Date, Developer shall adopt written policies
establishing ethical standards of conduct for all Developer-Related Entities, including
Developer’'s supervisory and management personnel, in dealing with (a) NCDOT and
(b) employment relations. Such policy shall be subject to review and comment by NCDOT and
the State Ethics Commission for compliance with North Carolina General Statutes § 138A-1, et
seq. (“State Government Ethics Act”) prior to adoption. Such policy shall include standards of
ethical conduct concerning the following:

10.7.1.1 Restrictions on gifts and contributions to, and lobbying of,
NCDOT, the Board of Transportation, and any of their respective members, directors, officers
and employees;

10.7.1.2 Protection of employees from unethical practices in selection, use,
hiring, compensation or other terms and conditions of employment, or in firing, promotion and
termination of employees;

10.7.1.3 Protection of employees from retaliatory actions (including
discharge, demotion, suspension, threat, harassment, pay reduction or other discrimination in
the terms and conditions of employment) in response to reporting of illegal (including the
making of a false claim), unethical or unsafe actions or failures to act by any Developer-Related
Entity;

10.7.1.4 Restrictions on directors, members, officers or supervisory or
management personnel of any Developer-Related Entity engaging in any transaction or activity,
including receiving or offering a financial incentive, benefit, loan or other financial interest, that
is, or to a reasonable person appears to be, in conflict with or incompatible with the proper
discharge of duties or independence of judgment or action in the performance of duties, or
adverse to the interests of the Project or employees;

10.7.1.5 Restrictions on use of office or job position for a purpose that is, or
would to a reasonable person appear to be, primarily for the private benefit of a director,
member, officer or supervisory or management person, rather than primarily for the benefit of
Developer or the Project, or primarily to achieve a private gain or an exemption from duty or
responsibility for a director, member, officer or supervisory or management person; and

10.7.1.6 Restrictions on directors, members, officers or employees of any
Developer-Related Entity performing any of the Work if the performance of such services would
be prohibited under NCDOT's published conflict of interest rules and policies applicable to
NCDOT's public-private partnership program.

10.7.2 Employees employed by Developer or any Contractor to provide services for
this Project shall comply with NCDOT's ethics policies. Failure to comply with the ethics policy
will result in the employee’s removal from the Project and may result in removal of the company
from consideration on future NCDOT projects and/or in the recommendation to NCDOT that the
company be removed from NCDOT's appropriate prequalified list. Developer shall establish
reasonable systems and procedures to promote and monitor compliance with the policy.
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10.7.3 In the event of engagement of a former employee of NCDOT, Developer and
any of its Contractors shall restrict such person or persons from working on any of Developer’'s
contracted projects in which the person or persons were "formerly involved” while employed by
the State. The restriction period shall be for the duration of the contracted project with which
the person was involved. For purposes of this Section 10.7.3, “formerly involved shall be
defined as active participation in any of the following activities for the contracted project:

10.7.3.1 Drafting the contract;
10.7.3.2 Defining the contract scope of the contract;
10.7.3.3 Proposer selection;

10.7.3.4 Negotiation of the contract cost (including calculating man hours
or fees); or

10.7.3.5 Contract administration.

10.7.4 By Executive Order 24, issued by Governor Perdue, and North Carolina
General Statutes § 133-32, it is unlawful for any vendor or contractor ( i.e. architect, bidder,
contractor, construction manager, design professional, engineer, landlord, offeror, seller,
subcontractor, supplier, or vendor), to make gifts or to give favors to any State employee of the
Governor’'s cabinet agencies (i.e., Administration, Commerce, Correction, Crime Control and
Public Safety, Cultural Resources, Environment and Natural Resources, Health and Human
Services, Juvenile Justice and Delinquency Prevention, Revenue, Transportation, and the
Office of the Governor). This prohibition covers those vendors and contractors who: (a) have a
contract with a governmental agency; or (b) have performed under such a contract within the
past year; or (c) anticipate bidding on such a contract in the future. For additional information
regarding the specific requirements and exemptions, vendors and contractors are encouraged
to review Executive Order 24 and North Carolina General Statutes 8 133-32. Executive Order
24 also encouraged and invited other State Agencies to implement the requirements and
prohibitions of the Executive Order to their agencies. Vendors and contractors should contact
other State agencies to determine if those agencies have adopted Executive Order 24.

10.8 Non-Discrimination; Equal Employment Opportunity

10.8.1 Developer shall not, and shall cause the Contractors to not, discriminate on the
basis of race, color, national origin, sex, age, religion or handicap in the performance of the
Work under the CA Documents. Developer shall carry out, and shall cause the Contractors to
carry out, applicable requirements of 49 CFR Part 26. Failure by Developer to carry out these
requirements is a material breach of this Agreement, which may result in a Default Termination
Event and the termination of this Agreement or such other remedy permitted hereunder as
NCDOT deems appropriate (subject to Developer's and Lenders’ rights to notice and
opportunity to cure set forth in this Agreement).

10.8.2 Developer shall include the text of Section 10.8.1 in every Contract (including
purchase orders and in every Contract of any Developer-Related Entity for Work), and shall
require that it be included in all Contracts at lower tiers, so that such provisions will be binding
upon each Contractor.
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10.8.3 Developer confirms for itself and all Contractors that Developer and each
Contractor has an equal employment opportunity policy ensuring equal employment opportunity
without regard to race, color, national origin, sex, age, religion or handicap; and that Developer
and each Contractor maintains no employee facilities segregated on the basis of race, color,
national origin, sex, age, religion or handicap. Developer shall comply with all applicable Equal
Employment Opportunity and nondiscrimination provisions, including those set forth in Exhibit 6,
and shall require its Contractors to comply with such provisions.

10.9 Disadvantaged Business Enterprise
10.9.1 General

109.1.1 NCDOT’s Disadvantaged Business Enterprise (DBE) Provisions
applicable to the Project are set forth in Attachment 6 to Exhibit 6. Developer shall comply with
all applicable requirements set forth in the DBE Special Provisions. Developer shall include
provisions to effectuate the DBE Special Provisions in every Contract to which it is a party
(including purchase orders and task orders for Work), and shall require that they be included in
all Contracts at lower tiers (including purchase orders and task orders for Work), so that such
provisions will be binding upon each Contractor.

10.9.1.2 The goal for DBE participation in the Work required under this
Agreement is set forth in the DBE Special Provisions. Developer shall exercise good faith
efforts to achieve such DBE participation goal for the Project in accordance with the DBE
Special Provisions. Developer shall not cancel or terminate any Contract with a DBE firm
except in accordance with all requirements and provisions applicable to cancellation or
termination of Contracts with DBE firms set forth in the DBE Special Provisions.

10.9.1.3 Developer agrees to use good faith efforts to encourage DBE
participation in the O&M Work performed by Developer.

10.9.2 DBE Performance Plan

10.9.2.1 Developer shall submit the Preliminary DBE Performance Plan for
NCDOT's review and and comment no later than 30 days after the Effective Date. Within 30
days after receiving NCDOT’s comments to the Preliminary DBE Performance Plan, Developer
shall submit a proposed final DBE Performance Plan to NCDOT for NCDOT's review and
approval. Approval of the DBE Performance Plan shall be a condition to issuance of NTP2.

10.9.2.2 In preparing the final DBE Performance Plan, Developer shall
include, to the extent known at the time of preparation, the following:

(a) The names of currently-certified DBE firms to which Developer or
the Design-Build Contractor has made commitments, the percentage of each such entity’s DBE
participation and a description of the types of work each such DBE firm listed is to perform.

(b) The dates and manner in which each of the listed DBE firms were
contacted for their respective interest in DBE subcontracting opportunities for the Project.

(© An explanation of how Developer plans to recruit, solicit and
evaluate potential DBEs to utilize on the Project.
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(d) A breakdown of anticipated DBE commitments.

(e) Estimated time frames for achieving anticipated DBE patrticipation
on an annual basis.

) Strategies for monitoring DBE utilization and contract compliance,
including proper DBE credit, performance of commercially useful function, and proper payment
to DBEs.

(9) Procedures for communicating with and reporting to NCDOT on
DBE participation and compliance efforts throughout the the Term.

10.9.3 DBE Reporting

10.9.3.1 Prior to a DBE firm performing the applicable portion of the Work,
Developer shall submit for NCDOT's review and approval the documentation required for each
committed DBE firm pursuant to the DBE Special Provisions.

10.9.3.2 At the end of each calendar month, Developer shall submit to
NCDOT a monthly report of all approved and pending DBE firms in accordance with the DBE
Special Provisions, including an accounting of payments made to all DBE firms in the
preceding month.

10.9.4 Failure to Meet DBE Goal or Demonstrate Good Faith Efforts

10.9.4.1 If Developer anticipates that it may not achieve the DBE goal
required under the DBE Special Provisions, Developer may, at its option, seek a determination
of good faith efforts from NCDOT by submitting the documentation required under the DBE
Special Provisions no later than one year prior to the scheduled date of Substantial Completion
of all Project Sections. If NCDOT notifies Developer pursuant to this Section 10.9.4.1 that
Developer has not demonstrated good faith efforts to achieve the DBE goal, Developer shall
prepare a DBE Performance Improvement Plan describing specific actions and measures that
Developer will undertake to satisfy the DBE requirements for the Project. Developer shall
submit the DBE Performance Improvement Plan for NCDOT's review and approval within 14
days after receiving notice from NCDOT that Developer has not demonstrated good faith efforts
to achieve the DBE goal.

10.9.4.2 No later than 10 days after Final Completion, Developer shall
submit documentation in accordance with the DBE Special Provision that Developer has either
achieved the DBE goal or demonstrated good faith efforts to meet the DBE goal. Within 30
days of receiving such documentation, NCDOT shall notify Developer whether Developer has
achieved the DBE goal or demonstrated good faith efforts to meet the DBE goal. If NCDOT
notifies Developer pursuant to this Section 10.9.4.2 that Developer has neither achieved the
DBE goal nor demonstrated good faith efforts to achieve the DBE goal, then Developer shall
pay to NCDOT, and NCDOT shall be entitled to deduct from any payments due and owing
under the CA Documents, an amount equal to the difference between the DBE Goal Amount
and the DBE Actual Amount. Developer may appeal a determination by NCDOT under this
Section 10.9.4.2 in accordance with the DBE Special Provisions.

10.9.4.3 NCDOT and Developer acknowledge and agree that the
payments owed by Developer, if any, under Section 10.9.4.2 are in the nature of liquidated
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damages and are reasonable in order to compensate NCDOT for its increased costs of
administering this Agreement, including, but not limited to the DBE requirements, and the harm
suffered by NCDOT'’s DBE program. Developer further acknowledges that these damages are
incapable of accurate measurement because of, among other things, the unique nature of the
Project and the harm suffered.

10.10 Prevailing Wages

10.10.1 Developer shall pay or cause to be paid to all applicable workers employed by
it or its Contractors to perform the Work not less than the prevailing rates of wages, as provided
in the statutes and regulations applicable to public work contracts, including the Davis-Bacon
Act, and as provided in Exhibit 6. Developer shall comply and cause its Contractors to comply
with all Laws pertaining to prevailing wages. For the purpose of applying such Laws, the Project
shall be treated as a public work paid for in whole or in part with public funds (regardless of
whether public funds are actually used to pay for the Project). The foregoing shall not apply to
Contracts at any tier with NCDOT or Governmental Entities.

10.10.2 It is Developer’s sole responsibility to determine the wage rates required to be
paid. In the event rates of wages and benefits change while this Agreement is in effect,
Developer shall bear the cost of such changes and shall have no Claim against NCDOT on
account of such changes. Without limiting the foregoing, no Claim will be allowed which is
based upon Developer’s lack of knowledge or a misunderstanding of any such requirements or
Developer’s failure to include in the Base Case Financial Model or Base Case Financial Model
Updates adequate increases in such wages over the duration of this Agreement.

10.10.3 Developer shall comply and cause its Contractors, other than NCDOT or
Governmental Entities acting as Contractors, to comply with all Laws regarding notice and
posting of intent to pay prevailing wages, of prevailing wage requirements and of prevailing
wage rates.

10.11 Prompt Payment to Contractors

Developer shall comply, and cause its Contractors to comply, with the North Carolina
Prompt Payment Act, North Carolina General Statutes § 143-134.1.

ARTICLE 11. RELATED AND OTHER FACILITIES
11.1 Integration with Related Transportation Facilities

11.1.1 Developer shall locate, configure, design, operate and maintain the termini,
interchanges, entrances and exits of the Project so that the Project will be compatible and
integrated with the location, configuration, design, operation and maintenance of, and provide a
smooth, safe transition of traffic to and from, Related Transportation Facilities. The design and
Right of Way Acquisition Plan for the Project shall include and provide for such compatibility,
integration and transition. The design, construction, operation and maintenance of the Project
shall satisfy all provisions of the Technical Provisions and Developer Management Plan relating
to compatibility, integration and transition with or at Related Transportation Facilities, including
those concerning signage, signaling and communications with Users. Developer shall not block
or restrict, partially or wholly, access to or from the Project from or to any Related
Transportation Facility without the prior express written consent of, and on such terms and
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conditions as may be specified by, NCDOT and the applicable local agency or other party, as
the case may be.

11.1.2 Without limiting the foregoing, Developer shall cooperate and coordinate with
NCDOT and any third party that owns, constructs, manages, operates or maintains a Related
Transportation Facility with regard to the construction, maintenance and repair programs and
schedules for the Project and the Related Transportation Facilities, in order to minimize
disruption to the operation of the Project and the Related Transportation Facilities.

11.1.3 To assist Developer, NCDOT shall provide to Developer during normal working
hours, reasonable access to plans, surveys, drawings, as-built drawings, specifications, reports
and other documents and information in the possession of NCDOT or its contractors and
consultants pertaining to Related Transportation Facilities. Developer, at its expense, shall
have the right to make copies of the same. Developer, at its expense, shall conduct such other
inspections, investigations, document searches, surveys and other work as may be necessary
to identify the Related Transportation Facilities and achieve such compatibility, integration and
transition.

11.1.4 NCDOT shall provide reasonable assistance to Developer, upon its request and
at its expense, in obtaining cooperation and coordination from third parties that own, manage,
operate or maintain Related Transportation Facilities and in enforcing rights, remedies and
warranties that Developer may have against any such third parties. Such assistance may
include NCDOT'’s participation in meetings and discussions. In no event shall NCDOT be
required to bring any legal action or proceeding against any such third party.

11.1.5 NCDOT shall have at all times, without obligation or liability to Developer, the
right to conduct traffic management activities on NCDOT’s Related Transportation Facilities and
all other facilities of the State transportation network in the area of the Project in accordance
with its standard traffic management practices and procedures in effect from time to time.

11.1.6 NCDOT shall reasonably cooperate and exercise reasonable efforts to avoid
material interference and impacts to the Project in connection with NCDOT’s activities with
respect to Related Transportation Facilities.

11.2 Reserved Airspace and Business Opportunities

11.2.1 Developer’s rights and interests in the Project and Project Right of Way are and
shall remain specifically limited only to such real and personal property rights and interests that
are necessary for Developer to perform its obligations under the CA Documents. Developer’s
rights and interests specifically exclude any and all Airspace and any and all improvements and
personal property above, on or below the surface of the Project Right of Way which are not
necessary and required for such purposes.

11.2.2 Except as otherwise provided herein, NCDOT reserves to itself, and Developer
hereby relinquishes, all right and opportunity to develop and pursue entrepreneurial, commercial
and business activities that are ancillary or collateral to (a) the use, enjoyment and operation of
the Project and Project Right of Way as provided in this Agreement and (b) the collection, use
and enjoyment of Toll Revenues as provided in this Agreement (“Business Opportunities”).
Unless expressly authorized by NCDOT in its sole discretion, Developer will not grant
permission for any Person (other than NCDOT) to use or occupy the Project for any ancillary or
collateral purpose, whether through a lease or otherwise. The foregoing reservation in no way
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precludes Developer or any Affiliate, Contractor or other Developer-Related Entity from
(i) carrying out the Project Plan of Finance, (ii) arranging and consummating Refinancings,
(i) creating and using brochures and other promotional and marketing material, responses to
requests for qualifications or proposals, and similar communications that include descriptions,
presentations and images of the Project or the Work for the purpose of promoting its business of
developing, financing and operating transportation projects, or (iv) proposing to NCDOT joint
Business Opportunities, including expected financial and other terms, for NCDOT's
consideration; provided, however, that NCDOT will not consider any proposal to permit outdoor
advertising and has no obligation to pursue Business Opportunities jointly with Developer.

11.2.3 The Business Opportunities reserved to NCDOT include all the following:

11.2.3.1 All rights to finance, design, construct, operate and maintain any
passenger or freight rail facility, roads, highways, ferry or other mode of transportation in or
outside of the Airspace, including bridges, tunnels, flyovers, local roads, interchanges and fixed
guide-ways, and to grant to others such rights, subject to the provisions of Sections 11.2.4 and
11.3.2;

11.2.3.2 All rights to install, use, lease, grant indefeasible rights of use, sell
and derive revenues from electrical and fiber optic conduit, cable, capacity, towers, antennas
and associated equipment or other telecommunications equipment, hardware and capacity,
existing over, on, under or adjacent to any portion of the Project Right of Way installed by
anyone, whether before or after the Effective Date, and all software which executes such
equipment and hardware and related documentation, except for the capacity of any such
improvement installed by Developer that is necessary for and devoted exclusively to the
operation of the Project. For the avoidance of doubt, if Developer installs any such
improvements, all use and capacity thereof not necessary for operation of the Project is
reserved to, and shall be the sole property of NCDOT;

11.2.3.3 All rights to use, sell and derive revenues from traffic data and
other data generated from operation of the Project or any Electronic Toll Collection System,
except use of such data as required solely for operation of the Project and enforcement and
collection of tolls;

11.2.34 All ownership, possession and control of, and all rights to develop,
use, operate, lease, sell and derive revenues from, the Airspace, including development and
operation of service areas, rest areas and any other office, retail, commercial, industrial,
residential, retail or mixed use real estate project within the Airspace;

11.2.35 All rights to install, use and derive information, services,
capabilities and revenues from Intelligent Transportation Systems and applications, except
installation and use of any such systems and applications by Developer as required solely for
operation of the Project. For avoidance of doubt, if Developer installs any such systems or
applications, all use and capacity thereof not necessary for operation of the Project is reserved
to, and shall be the sole property of, NCDOT;

11.2.3.6 All rights to market, distribute, sell and derive revenues from any
goods, products or merchandise depicting, utilizing or exploiting any name, image, logo,
caricature or other representation, in any form or medium, of NCDOT or the Project, or that
may be confused with those of NCDOT or the Project;
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11.2.3.7 All rights and opportunities to grant to others sponsorship,
advertising and naming rights with respect to the Project or any portion thereof; provided,
however, that in any sponsorship or naming rights transaction NCDOT shall cause to be
granted to Developer a non-exclusive license to use the name in connection with Project
operations;

11.2.3.8 All rights to revenues and profits derived from the right or ability of
electronic toll account customers to use their accounts or transponders to purchase services or
goods other than payment of tolls;

11.2.3.9 Any other commercial or noncommercial development or use of
the Airspace or electronic toll collection technology for other than operation of the Project; and

11.2.3.10  All ownership, possession and control of, and all rights to develop,
use, lease, sell and derive revenues from, carbon credits or other environmental benefits
generated by or arising out of development, use, operation or maintenance of the Project.

11.2.4 If the development or operation of a Business Opportunity in the Airspace by
NCDOT or anyone claiming under or through NCDOT prevents Developer from performing its
obligations under this Agreement or adversely affects its costs or Toll Revenues, such impacts
will be treated as a Relief Event under Section 13.1 and a Compensation Event under
Section 13.2; provided, however, that if the development or operation of a Business Opportunity
in the Airspace involves an Unplanned Revenue Impacting Facility, Section 11.3 applies.

11.2.5 Prior to deciding whether to develop, use or operate the Airspace, NCDOT may
call on Developer to provide analysis of the impacts thereof on Developer’s costs, schedule and
revenues, as if it were a Request for Change Proposal, in which case NCDOT and Developer
shall follow the procedures under Sections 14.1.2 through 14.1.8.

11.2.6 In the event a Developer Default concerns a breach of the provisions of this
Section 11.2, in addition to any other remedies, NCDOT shall be entitled to Developer's
disgorgement of all profits from the prohibited activity, together with interest thereon, at a
floating rate equal to the LIBOR in effect from time to time plus 200 basis points, from the date
of collection until the date disgorged, and to sole title to and ownership of the prohibited assets
and improvements and revenues derived therefrom.

11.2.7 Developer is prohibited by Law and this Section 11.2 from placing or permitting
any outdoor advertising within the boundaries of the Project Right of Way.

11.3 Unplanned Revenue Impacting Facilities

11.3.1 NCDOT Rights

11.3.1.1 Except for the limited rights to compensation provided to
Developer under Section 11.3.2, NCDOT will have the unfettered right in its sole discretion, at
any time and without liability, regardless of impacts on Toll Revenues, to finance, develop,
approve, expand, improve, modify, upgrade, add capacity to, reconstruct, rehabilitate, restore,
renew and replace any existing and new transportation or other facilities (including, without
limitation, free roads, connecting roads, service roads, turnpikes, managed lanes, HOT/HOV
lanes, light rall, freight rail, bus lanes, bridges, tunnels, ferry service, etc.). Such right extends
to facilities both within the Airspace and outside the Project Right of Way, whether identified or
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not identified in transportation plans, and whether adjacent to, nearby or otherwise located as
to affect the Project, its operation and maintenance (including the costs and expenses thereof),
its vehicular traffic and/or its revenues.

11.3.1.2 The foregoing facilities include those owned or operated by
(a) NCDOT, including those owned or operated by a private entity pursuant to a contract with
NCDOT, (b) a joint powers authority or similar entity to which NCDOT is a member, (c) a
Governmental Entity pursuant to a contract with NCDOT, including regional authorities, joint
powers authorities, counties and municipalities, and (d) a Governmental Entity (including
regional authorities, joint powers authorities, counties and municipalities) with respect to which
NCDOT has contributed funds, in-kind contributions or other financial or administrative support.
The foregoing rights include the ability to institute, increase or decrease tolls on such facilities
or modify, change or institute new or different operation and maintenance procedures.

11.3.1.3 NCDOT will have the right, without liability, to make discretionary
and non-discretionary distributions of federal and other funds for any transportation projects,
programs and planning, to analyze revenue impacts of potential transportation projects, and to
exercise all its authority to advise and recommend on transportation planning, development
and funding.

11.3.2 Exclusive Covenants and Remedies Regarding Unplanned Revenue
Impacting Facilities

This Section 11.3.2 sets forth Developer’s sole and exclusive rights and remedies with
respect to Unplanned Revenue Impacting Facilities, and supersedes any provisions of the CA
Documents to the contrary. Such rights and remedies are subject to Section 11.3.3.

11.3.2.1 The Compensation Amount, if any, owing from NCDOT to
Developer on account of the Unplanned Revenue Impacting Facility shall be equal to the loss of
Toll Revenues, if any, attributable to the Unplanned Revenue Impacting Facility less the
increase in Toll Revenues, if any, attributable to (a) the Unplanned Revenue Impacting Facility
and (b) future additions or expansions of access points to the HOT Lanes by NCDOT or a
Governmental Entity that are not included as part of the Work, if they are in operation at the time
Developer first delivers its Claim for compensation to NCDOT. The Compensation Amount also
shall include (i) the loss of Toll Revenues due to traffic disruption during, and directly caused by,
construction, reconstruction, renewal, replacement or expansion activities for the Unplanned
Revenue Impacting Facility and (ii) the increase or decrease, as the case may be, in
Developer’s costs directly caused by construction or operating activities for the Unplanned
Revenue Impacting Facility. The foregoing Compensation Amount, if any, shall be determined
in the same manner, and subject to the same conditions and limitations, as for a Compensation
Event under Section 13.2; as well as the procedures in this Section.

11.3.2.2 Each Party may, but is not obligated to, deliver to the other Party a
notice of potential Unplanned Revenue Impacting Facility at any time and prior to opening of the
potential Unplanned Revenue Impacting Facility to traffic. If NCDOT provides such notice,
NCDOT shall include in such notice (a) a reasonable description of the Unplanned Revenue
Impacting Facility, including any right of way alignments, number of lanes, location and other
pertinent features, (b) a statement whether the potential Unplanned Revenue Impacting Facility
will be tolled, and if so the intended tolling requirements, including, if applicable, toll rate
schedule by User Classification, and (c) any traffic and revenue studies and analyses that
constitutes public information available to NCDOT for the potential Unplanned Revenue
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Impacting Facility (to the extent such information constitutes public information under applicable
Law). If Developer provides such notice, then, within 30 days after NCDOT receives the notice,
it shall deliver to Developer either the foregoing documentation (to the extent available or known
to NCDOT) or a notice that commencement of procedures under this Section 11.3.2.2 is
premature because there is no reasonable expectation of commencing construction of the
potential Unplanned Revenue Impacting Facility within the next two years. If NCDOT delivers
notice that commencement of procedures is premature, Developer shall have the right to deliver
a new notice of the potential Unplanned Revenue Impacting Facility no earlier than one year
after its prior notice, in which case, the foregoing provisions shall again apply.

11.3.2.3 Within 180 days after NCDOT delivers to Developer the
documentation described in Section 11.3.2.2, Developer shall deliver to NCDOT a written notice
of Claim stating whether Developer believes the potential Unplanned Revenue Impacting
Facility will have an adverse effect on the amount of Toll Revenues and, if so, a true and
complete copy of a preliminary traffic and revenue study and analysis showing the projected
effect and a reasonably detailed statement quantifying such effects. Such analysis and
guantification shall include data on past Toll Revenues and projected future Toll Revenues with
and without the potential Unplanned Revenue Impacting Facility.

11.3.2.4 If, for any reason, Developer fails to deliver such written notice of
Claim and related information within the foregoing time period (as it may be extended),
Developer shall be deemed to have irrevocably and forever waived and released any Claim or
right to compensation for any adverse effect on Toll Revenues attributable to the construction,
operation and use of the subject potential Unplanned Revenue Impacting Facility or any
Unplanned Revenue Impacting Facility that is not substantially different from the potential
Unplanned Revenue Impacting Facility. For this purpose, an Unplanned Revenue Impacting
Facility ultimately constructed and operated shall be considered substantially different from the
subject potential Unplanned Revenue Impacting Facility if (a) the route is substantially different,
(b) the number of lanes is different, (c) the number of HOV, HOT, truck or other special purpose
or restricted use lanes is different or their length is substantially different, (d) the total length is
substantially different, (e) NCDOT stated in its written notice that the potential Unplanned
Revenue Impacting Facility would be tolled and the actual Unplanned Revenue Impacting
Facility is not tolled or is tolled at materially lower toll rates for the predominant classifications of
vehicles than the rates described in NCDOT's notice (if applicable), (f) the means for collecting
tolls is substantially different (e.g. barrier only vs. barrier-free or open lane tolling), (g) the
number of access points to the Unplanned Revenue Impacting Facility is different or the design
capacity of access points to the Unplanned Revenue Impacting Facility is substantially different,
or (h) there are other differences similar in scale or effect to the foregoing differences.

11.3.25 If Developer timely delivers its written notice of Claim and related
information, then at NCDOT's request Developer shall engage in good faith, diligent
negotiations with NCDOT to mutually determine and settle the Compensation Amount
potentially owing from NCDOT to Developer on account of the potential Unplanned Revenue
Impacting Facility. As part of such negotiations, the Parties shall continue to refine and
exchange, on an Open Book Basis, plans, drawings, configurations and other information on the
potential Unplanned Revenue Impacting Facility, traffic and revenue data, information, analyses
and studies, and financial modeling and quantifications of projected Toll Revenue loss, if any.
At the request of either Party, the Parties shall engage and share the cost of a neutral facilitator
to assist with the negotiations.
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11.3.2.6 If, despite such good faith, diligent negotiations (including
exchange of information on an Open Book Basis), NCDOT and Developer are unable to agree
upon the Compensation Amount within 90 days after commencement of such negotiations, then
either Party may terminate the negotiations upon written notice to the other Party and Section
11.3.2.7 shall govern. If the Parties are successful in the negotiations, they shall execute and
deliver written agreements and, if necessary, amendments to this Agreement, setting forth all
the terms and conditions of settlement, which shall thereafter be final and binding and constitute
a full settlement and release of any and all Claims, causes of action, suits, demands and Losses
of Developer arising out of the Unplanned Revenue Impacting Facility or any similar substitute
Unplanned Revenue Impacting Facility. Neither Party thereafter shall have the right to rescind
or cancel the settlement for any reason, including differences between the amounts of actual
future Toll Revenues and the amount that were previously projected.

11.3.2.7 If any Unplanned Revenue Impacting Facility is opened for traffic
operations and is not the subject of compensation settlement under Section 11.3.2.6 or upon
opening is substantially different from the Unplanned Revenue Impacting Facility that is the
subject of compensation settlement (as described in Section 11.3.2.4), then Developer shall be
entitled to pursue its Claim for the Compensation Amount on and subject to the following terms
and conditions:

(a) Developer shall have a period of up to four years following the
opening for traffic operations of the Unplanned Revenue Impacting Facility to make a Claim for
the Compensation Amount (which may include both past and future adverse effects on the
amount of Toll Revenues). Developer shall make a Claim by delivering to NCDOT written
notice of the Claim together with the same related information and materials as described in
Section 11.3.2.3. The written notice shall state the claimed Compensation Amount and
Developer’'s proposed Base Case Financial Model Update. If, for any reason, Developer fails to
deliver such written notice of Claim and related information within the foregoing time period,
Developer shall be deemed to have irrevocably and forever waived and released any Claim or
other right to compensation for any adverse effect, past or future, on Toll Revenues attributable
to the Unplanned Revenue Impacting Facility.

(b) If Developer timely delivers its written notice of Claim and related
information, then, at NCDOT's request, Developer shall deliver to NCDOT, on an Open Book
Basis, any other information, studies, analyses and documentation used by or available to
Developer in support of its Claim or otherwise relevant to the determination of the
Compensation Amount (if any), and the Parties shall seek to settle the Claim in good faith. Any
unresolved Dispute regarding whether Developer is entitled to any compensation and the
amount thereof shall be resolved according to the Dispute Resolution Procedures.

(© Developer shall bear the burden of proving its Claim by a
preponderance of evidence.

11.3.2.8 If any Unplanned Revenue Impacting Facility for which
compensation is paid or payable pursuant to Section 11.3.2.6 or 11.3.2.7 is modified physically
or operationally after opening for traffic operations so that it is substantially different from the
original Unplanned Revenue Impacting Facility (as described in Section 11.3.2.4) and as a
result thereof Developer experiences a further adverse effect on the amount of Toll Revenues,
then Developer shall be entitled to further compensation for such impact, offset by any further
gain in Toll Revenues, if any, attributable to other future additions or expansions of access
points to the HOT Lanes by NCDOT or a Governmental Entity that are not included as part of
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the Work and that are in operation at the time Developer first delivers its Claim for further
compensation to NCDOT. The foregoing right to further compensation shall be subject to the
same terms and conditions as set forth in Section 11.3.2.7, with the deadline for making Claim
running from the date the changes in the original Unplanned Revenue Impacting Facility are
substantially completed.

11.3.3 Waiver of Rights and Remedies Regarding Unplanned Revenue Impacting
Facilities

Developer acknowledges that NCDOT has a paramount public interest and duty to
develop and operate whatever transportation facilities it deems to be in the best interests of the
State, and that the compensation to which Developer is entitled on account of Unplanned
Revenue Impacting Facilities is a fair and adequate remedy. Accordingly, Developer shall not
have, and irrevocably waives and relinquishes, any and all rights to institute, seek or obtain any
injunctive relief or pursue any action, order or decree to restrain, preclude, prohibit or interfere
with NCDOT’s rights to plan, finance, develop, operate, maintain, toll or not toll, repair, improve,
modify, upgrade, reconstruct, rehabilitate, restore, renew or replace Unplanned Revenue
Impacting Facilities; provided, however, that the foregoing shall not preclude Developer from
enforcing its rights to compensation regarding Unplanned Revenue Impacting Facilities under
Section 11.3.2 (or rights to compensation regarding other Compensation Events). The filing of
any such action seeking to restrain preclude, prohibit or interfere with NCDOT's rights shall
automatically entitle NCDOT to recover all costs and expenses, including attorneys’ fees, of
defending such action and any appeals.

11.3.4 Positive Impact of Unplanned Revenue Impacting Facilities

11.3.4.1 If it is determined that operation of an Unplanned Revenue
Impacting Facility will have a net positive financial impact to Developer, whether through
increased Toll Revenues to Developer, decreased operating and maintenance costs, or an
increase in Toll Revenues net of increased operating and maintenance costs, NCDOT shall be
entitled to receive from Developer the full net positive financial impact attributable to such
Unplanned Revenue Impacting Facility or any subsequent modifications (physically or
operationally) thereto (if any). NCDOT shall have a period of up to four years following the
opening for traffic operations of the Unplanned Revenue Impacting Facility to make a Claim
under this Section 11.3.4. Any Dispute regarding such amount shall be resolved according to
the Dispute Resolution Procedures, and NCDOT shall have the burden of proving its Claim by a
preponderance of the evidence. For the purpose of any discounting, the provisions of
Section 13.2.4.3 shall apply.

11.3.4.2 Following a determination of the net positive financial impact by
mutual agreement or the Dispute Resolution Procedures, Developer shall pay such amount (a)
through quarterly or other periodic payments in accordance with a written payment schedule
determined by mutual agreement or through the Dispute Resolution Procedures corresponding
to when the net positive financial impacts are anticipated to occur, (b) in a lump sum, payable as
determined by mutual agreement or through the Dispute Resolution Procedures, (c) by
adjustment to the revenue payment formula set forth in Part C of Exhibit 5 so as to make up all
or any portion of the amount or (d) in such other manner as agreed upon by the Parties.
Developer, in its sole discretion, shall be entitled to select one or any combination of the
methods of compensation under clauses (a), (b) and (c); provided that if Developer elects to
make quarterly or other periodic payments, at any later time, it may choose to complete
payment through a lump sum payment of the present value of the remaining payment.
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ARTICLE 12. TECHNOLOGY ENHANCEMENTS; DISCRETIONARY UPGRADES AND
SAFETY COMPLIANCE

12.1 Conditions Requiring Technology Enhancements

12.1.1 Except as provided otherwise in Section 12.1, Developer at its expense shall be
obligated to make Technology Enhancements on the systems it provides as and when
necessary (a) to correct Defects, (b) under the Renewal Work Plan, or (c) to maintain
interoperability in accordance with Section 24.3.2.5 of the Technical Provisions. Developer
acknowledges and represents that the cost of such Technology Enhancements and future
financing therefor are incorporated into the Base Case Financial Model. Accordingly, no such
Technology Enhancements shall be treated as a Compensation Event or otherwise entitle
Developer to any Claim against NCDOT.

12.1.2 Except pursuant to a NCDOT Change issued in accordance with this Section
12.1.2, Developer shall have no obligation to undertake Technology Enhancements for its ETCS
until 365 days after Final Completion. Should NCDOT notify Developer that data formats,
documentation, interface requirements and/or Quick Pass ETCS design will change prior to 365
days after Final Completion, the incremental cost of such changes shall be treated as a NCDOT
Change in accordance with Section 14.1.

12.1.3 Except to correct Defects, Developer shall have no obligation to undertake
Technology Enhancements during the last 6 years of the Term in the following circumstances:

12.1.3.1 The costs incurred to implement such Technology Enhancements
cannot be reasonably recovered (including a reasonable rate of return on equity invested) over
the remaining Term;

12.1.3.2 Developer submits to NCDOT a reasonable analysis
demonstrating its position under Section 12.1.3.1, and setting forth reasonably detailed cost and
financial information for such Technology Enhancements, including information on cost
subsidies from NCDOT; and

12.1.3.3 Developer does not receive from NCDOT, within 60 days after
NCDOT receives such analysis, written notice under which NCDOT commits to subsidize such
cost, to the extent necessary to enable Developer to recover such costs (including a reasonable
rate of return on equity invested). NCDOT’s commitment to subsidize such cost may take the
form of a commitment to pay as costs of such improvements are incurred or to pay an up front
lump sum payment, in either case, to the extent necessary to enable Developer to realize a
reasonable rate of return on its own additional equity invested.

12.1.4 Except to correct Defects, Developer shall have no obligation to undertake
Technology Enhancements for its ETCS during the Term unless comparable Technology
Enhancements are undertaken by NCDOT on all NCDOT in-State toll facilities.

12.2 Discretionary Upgrades

12.2.1 NCDOT and Developer shall have the right to propose Capacity Improvements
and Project Extensions. Any Capacity Improvements or Project Extensions proposed by
Developer shall be treated as a Change Request subject to Section 14.2. Any proposed
Capacity Improvements or Project Extensions proposed by NCDOT shall be treated as a
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Request for Change Proposal pursuant to Section 14.1.2. To the extent proposed Capacity
Improvements or Project Extensions require further environmental review under NEPA, NCDOT
shall provide all needed studies and analyses with support and coordination from Developer
consistent with applicable federal Law. If the Capacity Improvements or Project Extensions are
proposed by Developer, Developer shall reimburse NCDOT for all costs, including NCDOT
Recoverable Costs, NCDOT incurs in connection with the NEPA process and any litigation or
challenges arising therefrom.

12.2.2 Developer shall have no right to, and shall not, construct any Capacity
Improvement or Project Extension without NCDOT's prior written approval, in NCDOT’s sole
discretion.

12.3 Safety Compliance

12.3.1 Safety Compliance Orders

12.3.1.1 NCDOT shall use good faith efforts to inform Developer at the
earliest practicable time of any circumstance or information relating to the Project which, in
NCDOT's reasonable judgment, is likely to result in a Safety Compliance Order. Except in the
case of Emergency, NCDOT shall consult with Developer prior to issuing a Safety Compliance
Order concerning the risk to public or worker safety, alternative compliance measures, cost
impacts, and the availability of Developer resources to fund the Safety Compliance work.

12.3.1.2 Subject to conducting such prior consultation as required, NCDOT
may issue Safety Compliance Orders to Developer at any time from and after the Effective
Date.

12.3.2 Duty to Comply

12.3.2.1 Subject to Section 12.3.1, Developer shall implement all Safety
Compliance work as expeditiously as reasonably possible following issuance of the Safety
Compliance Order. Developer shall diligently prosecute the work necessary to achieve such
Safety Compliance until completion, subject to any remedies allowed from the occurrence of a
Relief Event.

12.3.2.2 Developer shall perform all work required to achieve Safety
Compliance at Developer’s sole cost and expense. Without limiting the foregoing and for the
avoidance of doubt, in no event shall Developer be entitled to (a) issue a Change Request or (b)
except as provided in Section 12.3.3, claim that a Compensation Event or Relief Event has
occurred or resulted from the existence of a Safety Compliance Order.

12.3.3 Contesting Safety Compliance Orders

Developer may contest a Safety Compliance Order no later than five days after receiving
such Safety Compliance Order by delivering to NCDOT written notice setting forth
(a) Developer’'s claim that no Safety Compliance conditions exist to justify the Safety
Compliance Order, (b) Developer's explanation of its claim in reasonable detail and
(c) Developer’s estimate of impacts on costs, Toll Revenues and schedule attributable to the
contested Safety Compliance Order. If NCDOT does not receive such written notice prior to
issuance of a Safety Compliance Order, or within 5 days after NCDOT issues an emergency
Safety Compliance Order, then Developer thereafter shall have no right to contest. If Developer
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timely contests a Safety Compliance Order, Developer nevertheless shall implement the Safety
Compliance Order upon NCDOT’s request, but if it is finally determined under the Dispute
Resolution Procedures that Safety Compliance conditions did not exist, then the Safety
Compliance Order shall be treated as a Directive Letter for an NCDOT Change.

ARTICLE 13. RELIEF EVENTS; COMPENSATION EVENTS
13.1 Relief Events

13.1.1 Relief Event Notice

13.1.1.1 If at any time Developer determines that a Relief Event has
occurred or is imminent, Developer shall submit a written Relief Event Notice to NCDOT.
NCDOT shall promptly acknowledge receipt of each Relief Event Notice.

13.1.1.2 The Relief Event Notice shall include (a) a statement of the Relief
Event upon which the claim of delay or inability to perform is based, (b) to the extent then
known, a reasonably detailed description of the circumstances from which the delay or inability
to perform arises, and (c) an estimate of the delay in performance of any obligations under the
CA Documents attributable to the Relief Event. If a single Relief Event is a continuing cause of
delay, only one Relief Event Notice shall be necessary.

13.1.2 Relief Request

13.1.2.1 Developer shall, within a further 30 days after the date of the
Relief Event Notice, submit to NCDOT a Relief Request containing such further information as
is then available to Developer relating to the Relief Event, and any delay in performance or
failure to perform. NCDOT shall promptly acknowledge receipt of each Relief Request.
Developer shall include in the Relief Request the following:

(a) Full details of the Relief Event, including its nature, the date of its
occurrence and its duration;

(b) The effect of the Relief Event on Developer’s ability to perform any
of its obligations under the CA Documents, including details of the relevant obligations, the
precise effect on each such obligation, a Time Impact Analysis under Section 2.2 of the
Technical Provisions if an extension of a Milestone Schedule Deadline is requested by
Developer indicating all affected activities on any Critical Path (with activity durations,
predecessor and successor activities and resources, including Float available pursuant to
Section 7.5.5), and the likely duration of that effect;

(© An explanation of the measures that Developer proposes to
undertake to mitigate the delay and other consequences of the Relief Event; and

(d) Identification of the particular provisions of the CA Documents that
are claimed to entitle Developer to the relief sought, and a statement that sets forth the reasons
why such provisions entitle Developer to such relief.

13.1.2.2 If, following issuance of any Relief Request, Developer receives or
becomes aware of any further information relating to the Relief Event and/or any delay in
performance or failure to perform, it shall submit such further information to NCDOT as soon as
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possible. NCDOT may request from Developer any further information that NCDOT may
reasonably require, and Developer shall supply the same within a reasonable period after such
request.

13.1.3 Waiver

Time is of the essence in Developer's delivery of its written Relief Event Notice and
Relief Request. Accordingly:

13.1.3.1 If for any reason Developer fails to deliver such written Relief
Event Notice:

(a) Within 30 days following the date (herein the “starting date”) on
which Developer first became aware (or should have been aware, using all reasonable due
diligence) of the Relief Event, Developer shall be deemed to have irrevocably and forever
waived and released the portion of any Claim or right to relief (including extension of the Term, if
and to the extent permitted under applicable Law) for adverse effect attributable to the Relief
Event accruing after such 30-day deadline and until the date Developer submits the written
Relief Event Notice; and

(b) Within 180 days following the starting date, Developer shall be
deemed to have irrevocably and forever waived and released any and all Claim or right to relief
(including extension of the Term, if and to the extent permitted under applicable Law) for any
adverse effect attributable to such Relief Event; and

13.1.3.2 If for any reason Developer fails to deliver such written Relief
Request within 30 days after the date of the Relief Event Notice, Developer shall be deemed to
have irrevocably and forever waived and released any and all Claim or right to relief (including
extension of the Term, if and to the extent permitted under applicable Law) for any adverse
effect attributable to such Relief Event.

13.1.4 Extension of Term for Certain Relief Events

13.1.4.1 If and to the extent permitted under applicable Law, Developer
shall be entitled to an extension of the Term of this Agreement in (and only in) the following
circumstances:

(a) Developer submits its Relief Event Notice and Relief Request
within the applicable time periods;

(b) (i) During the Construction Period, the Relief Event results in an
extension of a Milestone Schedule Deadline of at least 90 days or (ii) during the Operating
Period, the Relief Event causes delay in performance that continues for a consecutive period of
at least 90 days, or there occurs a cumulative period of delay in performance of at least 90 days
in any consecutive 24-month period due only to Relief Events causing delays in performance
that continue for a consecutive period of at least 30 days each;

(© The Relief Event is not also a Compensation Event; and
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(d) The Relief Event adversely affects the collection of Toll Revenues
(of the type described in clauses (a) through (c) of the definition of Toll Revenues) or increases
Developer’s costs that are not insured and not required to be insured under this Agreement.

13.1.4.2 If and to the extent permitted under applicable Law, any extension
of the Term shall be limited to the extra period of time reasonably required to recover from the
impact of the loss of Toll Revenues (of the type described in clauses (a) through (c) of the
definition of Toll Revenues) and the impact of the increase in uninsurable and
nonreimburseable costs attributable to such Relief Event, minus any cost-savings realized by
Developer due to such Relief Event. For the purpose of determining impacts and the length of
the extension of the Term, the Parties shall use the same present value methodology for
calculating the weighted average cost of capital and the value of future Toll Revenues as
incorporated into the Base Case Financial Model Update (or, if there has been no Base Case
Financial Model Update, into the Base Case Financial Model).

13.1.4.3 In addition to providing information pursuant to Section 13.1.2.2,
Developer shall deliver to NCDOT a written notice and analysis within 30 days after occurrence
of cumulative periods of delay due to Relief Events that Developer determines entitle it to an
extension of the Term under this Section 13.1.4 (a “Relief Request update”). The Relief
Request update shall state such facts and the expected period that the Relief Event(s) will
continue, include an update of the information described in Section 13.1.2.1, and include a
financial analysis of the period of the extension necessary to recover the impacts set forth in
Section 13.1.4.2. Developer shall provide further Relief Request updates monthly until the
subject Relief Event(s) ceases.

13.1.5 Relief Event Determination

13.1.5.1 If Developer complies with the notice and information
requirements in Sections 13.1 and 13.2, then within 30 days after receiving the Relief Event
Notice and Relief Request (and, if applicable a final Relief Request update), NCDOT, acting
reasonably, shall issue a Relief Event Determination. NCDOT shall specify in the Relief Event
Determination (a) the relevant obligations for which relief is given, (b)the period of time
Milestone Schedule Deadlines will be extended based on the number of days of delay affecting
a Critical Path, after consumption of Float available pursuant to Section 7.5.5, that is directly
attributable to the Relief Event and that cannot be avoided through reasonable mitigation
measures, and (c) if applicable, the period of time, if any, that the Term will be extended (if and
to the extent permitted under applicable Law). Developer shall be relieved from the
performance of obligations to the extent specified in the Relief Event Determination, and
Noncompliance Points and liquidated damages (if applicable) shall not be assessed against
Developer as a result of inability to perform its obligations due solely and directly to, and during,
the Relief Event period.

13.1.5.2 Developer shall not be excused from timely payment of monetary
obligations under this Agreement due to the occurrence of a Relief Event or from the
performance of any other obligations under the CA Documents not directly impacted by such
Relief Event. Developer shall not be excused from compliance with applicable Laws, Technical
Provisions or Technical Documents due to the occurrence of a Relief Event, except temporary
inability to comply as a direct result of a Relief Event.

13.1.5.3 If NCDOT is obligated to but does not provide a Relief Event
Determination within such 30-day period, Developer shall have the right to assert a Claim
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against NCDOT for the relevant Relief Event and have such Claim determined according to the
Dispute Resolution Procedures. Any Dispute regarding the occurrence of a Relief Event, the
terms of the Relief Event Determination or waiver of Developer’s Claim or right to relief shall be
resolved according to the Dispute Resolution Procedures.

13.2 Compensation Events; Determination of Compensation Amount

13.2.1 Except as otherwise provided in this Agreement, if at any time Developer
determines that a Compensation Event has occurred or is imminent, Developer shall submit a
written Compensation Event Notice to NCDOT. The Compensation Event Notice shall: (a)
identify the Compensation Event and its date of occurrence in reasonable detail, (b) describe
Developer’'s current estimate of the anticipated adverse and beneficial effects of the
Compensation Event, (c) include written analysis and calculation of Developer's current
estimate of the estimated increase or decrease in costs and estimated loss of or increase in Toll
Revenues, to the extent applicable to the Compensation Event, (d) the type and amount of
insurance that may be applicable and amounts that have been or are anticipated to be collected
under such insurance, and (e) identification of the particular provisions of the CA Documents
that are claimed to entitle Developer to the relief sought, and a statement that sets forth the
reasons why such provisions entitle Developer to such relief.

13.2.2 Time is of the essence in Developer's delivery of its written Compensation
Event Notice. Accordingly, if for any reason Developer fails to deliver such written
Compensation Event Notice:

13.2.2.1 Within 60 days following the date (herein the “starting date”) on
which Developer first became aware (or should have been aware, using all reasonable due
diligence) of the occurrence of such Compensation Event, Developer shall be deemed to have
irrevocably and forever waived and released the portion of any Claim or right to compensation
for adverse effect on Toll Revenues and costs attributable to such Compensation Event
accruing after such 60-day deadline and until the date Developer submits the written
Compensation Event Notice; and

13.2.2.2 Within 180 days following the starting date, Developer shall be
deemed to have irrevocably and forever waived and released any and all Claim or right to
compensation for any adverse effect on Toll Revenues or costs attributable to such
Compensation Event.

13.2.3 NCDOT shall promptly acknowledge receipt of each Compensation Event
Notice and update. After receiving Developer's Compensation Event Notice, NCDOT shall be
entitled to obtain (a) from a consultant retained by NCDOT, a comprehensive report as to
Developer’'s estimate of the cost impacts attributable to the Compensation Event and (b) from a
traffic and revenue consultant retained by NCDOT, a traffic and revenue study, prepared in
accordance with Good Industry Practice, analyzing and calculating the estimated impact on Toll
Revenues attributable to the Compensation Event. Within 90 days after receiving Developer’'s
Compensation Event Notice, NCDOT shall provide to Developer a true and complete copy of
the traffic and revenue study and the report prepared by the consultant retained by NCDOT. If
Developer complies with the notice and information requirements in Sections 13.2.1 and 13.2.2,
but NCDOT does not provide Developer copies of such study and report within such 90-day
period, then Developer shall have the right to assert a Claim against NCDOT for the relevant
Compensation Amount (if any) and have such Claim determined according to the Dispute
Resolution Procedures.
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13.2.4 If Developer complies with the notice and information requirements in
Sections 13.2.1 and 13.2.2, then within 30 days after NCDOT and Developer receive the report
and study from the consultant retained by NCDOT and traffic and revenue consultant, NCDOT
and Developer shall commence good faith negotiations to determine the Compensation
Amount, if any, to which Developer is entitled. If Developer stands ready to commence good
faith negotiations to determine the Compensation Amount within the foregoing time period but
for any reason NCDOT does not commence, or continue, to engage therein within the foregoing
time period, then, subject to compliance with the notice and information requirements in
Sections 13.2.1 and 13.2.2, Developer shall have the right to assert a Claim against NCDOT for
the relevant Compensation Amount (if any) and have such Claim determined according to the
Dispute Resolution Procedures. The Compensation Amount shall be determined by applying
the following provisions.

13.2.4.1 Cost impacts shall:

€) Exclude (i) entertainment costs, lobbying and political activity
costs, costs of alcoholic beverages, costs for first class travel in excess of prevailing economy
travel costs and costs of club memberships, in each case to the extent that such costs would
not be reimbursed to an employee of NCDOT in the regular course of business, and
(ii) unallowable costs under the following provisions of the federal Contract Cost Principles, 48
CFR 31.205: 31.205-8 (contributions or donations), 31.205-13 (employee morale, health,
welfare, food service, and dormitory costs and credits), 31.205-14 (entertainment costs), 31.205-
15 (fines, penalties, and mischarging costs), 31.205-27 (organization costs), 31.205-34
(recruitment costs), 31.205-35 (relocation costs), 31.205-43 (trade, business, technical and
professional activity costs), 31.205-44 (training and education costs) and 31.205-47 (costs
related to legal and other proceedings);

(b) Exclude amounts paid or to be paid to Affiliates in excess of the
pricing Developer could reasonably obtain in an arms’ length, competitive transaction with an
unaffiliated Contractor;

(© Exclude those costs incurred in asserting, pursuing or enforcing
any Claim or Dispute, including legal, accounting, financial advisory and technical advisory fees
and expenses, and including such costs in connection with preparing Compensation Notices,
Compensation Requests and final documentation of Claims in respect of Compensation Events;
provided, however, that Developer may include 50% of the direct and actual out-of-pocket costs
in preparing the preliminary traffic and revenue study and analysis required under Section
11.3.2.3 in the Compensation Amount that the Parties have agreed to in connection with an
Unplanned Revenue Impacting Facility in accordance with Section 11.3.2 ;

(d) Take into account any savings in costs resulting from the
Compensation Event; and

(e) Be subject to Developer’s obligation to mitigate cost increases and
augment cost decreases in accordance with Section 13.4.

13.2.4.2 Toll Revenue impacts shall:

@) Take into account any increase in Toll Revenue attributable to the
Compensation Event; and
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(b) Be subject to Developer's obligation to mitigate loss of Toll
Revenues in accordance with Section 13.4.

13.2.4.3 For the purpose of any discounting, the Parties shall use the same
present value methodology for calculating the weighted average cost of capital as incorporated
into the Base Case Financial Model Update (or, if there has been no Base Case Financial
Model Update, into the Base Case Financial Model).

13.2.4.4 In all cases the Compensation Amount shall be net of all
insurance available to Developer, or deemed to be self-insured by Developer under
Section 16.1.4.3, with respect to cost or revenue impacts of the Compensation Event.

13.2.45 If the Compensation Amount includes amounts subject to federal
income tax or State tax and NCDOT chooses under Section 13.2.9 to pay any portion of such
taxable amounts in a lump sum, then the Compensation Amount shall also include, and
NCDOT shall pay, the amount necessary to cover the incremental increase, if any, in the
federal income tax liability of Developer (or, if it is a pass-through entity for income tax
purposes, its members or partners) and State tax liability of Developer due to such lump sum
payment over the Base Tax Liability. NCDOT shall pay such amount within 30 days after
Developer delivers to NCDOT proof of the actual tax liability incurred and the amount by which
it exceeds the Base Tax Liability. The Compensation Amount shall not include, and NCDOT
shall have no liability for, any incremental increase in federal income tax or State tax liability
where the Compensation Amount is paid in quarterly or other periodic payments.

13.2.4.6 If the Compensation Event results in a net savings to NCDOT,
NCDOT shall be entitled to reduce the Public Funds Amount for such net savings or deduct
such net savings from any amounts owed to Developer under this Agreement.

13.2.5 If, following issuance of any Compensation Event Notice, and during the period
of analysis and negotiation under Sections 13.2.3 and 13.2.4, Developer receives or becomes
aware of any further information relating to the Compensation Event and/or actual or anticipated
adverse and beneficial effects thereof, it shall submit such further information to NCDOT as
soon as possible. NCDOT may request from Developer any further information that NCDOT
may reasonably require, and Developer shall supply the same within a reasonable period after
such request.

13.2.6 If the Compensation Event is:

13.2.6.1 The development, use or operation of an Unplanned Revenue
Impacting Facility, the Compensation Amount shall be as set forth in Section 11.3.2.1 and, if
applicable, Section 11.3.2.8;

13.2.6.2 Under clause (f) of the definition of Compensation Event, then the
Compensation Amount shall be limited as set forth in Section 11.2.4; or

13.2.6.3 Under clause (u) of the definition of Compensation Event, then the
Compensation Amount shall be the amount actually received by NCDOT with respect to the
Project from the federal government for the Force Majeure Event, less NCDOT's Recoverable
Costs in responding to such Force Majeure Event and in securing and collecting such amounts.
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13.2.7 Developer shall conduct all discussions and negotiations to determine any
Compensation Amount, and shall share with NCDOT all data, documents and information
pertaining thereto, on an Open Book Basis.

13.2.8 If NCDOT and Developer are unable to agree on the Compensation Amount
within 30 days after commencing good faith negotiations, or if Developer asserts a Claim
against NCDOT for the Compensation Amount pursuant to Sections 13.2.3 or 13.2.4, within 30
days thereafter, NCDOT shall prepare a good faith estimate of the Compensation Amount, and
shall pay the full undisputed portion of the Compensation Amount to Developer in accordance
with Section 13.2.9. Any Dispute regarding occurrence of a Compensation Event, determination
of the Compensation Amount or waiver of Developer’'s Claim or right to compensation shall be
resolved according to the Dispute Resolution Procedures. The dispute resolution body(ies)
shall apply the provisions of Section 13.2.4 in determining the Compensation Amount.

13.2.9 Following a determination of the Compensation Amount by mutual agreement
or the Dispute Resolution Procedures (or following a determination of the undisputed portion of
the Compensation Amount in accordance with Section 13.2.8), NCDOT shall pay such
Compensation Amount (less any portion already paid): (a) through quarterly or other periodic
payments of such Compensation Amount in accordance with a written payment schedule
determined by mutual agreement or through the Dispute Resolution Procedures corresponding
to when the cost and Toll Revenue impacts that make up such Compensation Amount are
anticipated to occur, (b) in a lump sum, payable as determined by mutual agreement or through
the Dispute Resolution Procedures, (c) by adjustment to the revenue payment formula set forth
in Part C of Exhibit 5 so as to make up all or any portion of such Compensation Amount, (d)
through an extension of the Term (if and to the extent permitted under applicable Law); or (e) in
such other manner as agreed upon by the Parties. NCDOT, in its sole discretion, shall be
entitled to select one or any combination of the methods of compensation under clauses (a), (b),
(c), and (d) above, subject to the following terms and conditions.

13.2.9.1 No method may be chosen if it will not yield the amount necessary
to restore Developer to the same economic position it would have been in if the Compensation
Event had not occurred, except as specifically provided otherwise in this Agreement.

13.2.9.2 If any portion of such Compensation Amount is to pay for prior
capital expenditures, NCDOT shall pay such portion in a lump sum, unless otherwise approved
in writing by Developer.

13.2.9.3 If any portion of such Compensation Amount is to pay for costs of
design or construction to be performed, or for other future capital expenditures, then NCDOT
shall have no obligation to make advance payments and shall pay such portion of the
Compensation Amount in quarterly progress payments in arrears and otherwise according to
NCDOT's standard practices and procedures for paying its contractors and applicable Laws.

13.2.9.4 If any portion of such Compensation Amount is to pay for future
non-capital costs or future Toll Revenue impacts, any periodic payments NCDOT chooses shall
in no event be made less often than quarterly.

13.2.9.5 If NCDOT elects to make quarterly or other periodic payments, at
any later time, NCDOT may choose to complete compensation through a lump sum payment of
the present value of such remaining Compensation Amount (plus any incremental federal or
State income tax liability as provided in Section 13.2.4.5).
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13.2.9.6 Any election by NCDOT to pay all or a portion of such
Compensation Amount pursuant to Section 13.2.9(c) shall be subject to (a) determination that
Developer will have the continuing ability to satisfy debt coverage ratios then binding on
Developer under its Funding Agreements and Security Documents if such method is used and
(b) the ability of Developer, using diligent efforts, to raise additional Project Debt or equity to the
extent necessary to currently fund the cost impacts of the Compensation Event.

13.2.9.7 If NCDOT does not make any lump sum or periodic payment of
the Compensation Amount when due, it shall thereafter bear interest, at a floating rate equal to
the LIBOR in effect from time to time plus 200 basis points, until the date the amount due is
paid; provided, however, that if any portion of the Compensation Amount is to pay for costs of
design or construction to be performed or for other future capital expenditures, such portion
shall bear interest in accordance with the North Carolina Prompt Payment Act, North Carolina
General Statutes § 143-134.1.

13.2.10 Without limiting Developer’s rights with respect to non-monetary relief for
Relief Events, the Compensation Amount shall represent the sole right to compensation and
damages for the adverse financial effects of a Compensation Event. As a condition precedent
to NCDOT’s obligation to pay any portion of the Compensation Amount, Developer shall
execute a full, unconditional, irrevocable release, in form reasonably acceptable to NCDOT, of
any Claims, Losses or other rights to compensation or other monetary relief associated with
such Compensation Event, except for the Claim and right to the subject Compensation Amount,
Developer’'s right to non-monetary relief for a Relief Event, and the right to terminate this
Agreement in accordance with Section 19.4 and to receive any applicable Termination
Compensation.

13.2.11 Developer shall run new projections and calculations under the Financial
Model Formulas to establish a Base Case Financial Model Update whenever there occurs a
Compensation Event. NCDOT shall have the right to challenge, according to the Dispute
Resolution Procedures, the validity, accuracy or reasonableness of any Base Case Financial
Model Update or the related updated and revised assumptions and data. NCDOT shall have 60
days after receiving written notice from Developer that the Base Case Financial Model Update
has been deposited in an Intellectual Property Escrow to commence action under the Dispute
Resolution Procedures. In the event of a challenge, the immediately preceding Base Case
Financial Model Update that has not been challenged (or, if there has been no unchallenged
Base Case Financial Model Update, the Base Case Financial Model) shall remain in effect
pending the outcome of the challenge or until a new Base Case Financial Model Update is
issued and unchallenged. In no event shall the Financial Model Formulas be changed except
with the prior written approval of both Parties, each in its sole discretion.

13.3 Developer Ratio Adjustment Mechanism Provisions
13.3.1 General

The provisions of this Section 13.3 sets forth the conditions and requirements under
which NCDOT will provide limited credit enhancement support for the Project and to facilitate
the financing of the Project (“Developer Ratio Adjustment Mechanism”). The Parties
acknowledge that the Developer Ratio Adjustment Mechanism is not intended to guarantee a
minimum return on investment to the Equity Members. Payments under the Developer Ratio
Adjustment Mechanism are subject to, and contingent upon satisfying, the conditions and
requirements of this Section 13.3.
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13.3.2 Period of Availablity and Limitation on Amounts

13.3.2.1 The Developer Ratio Adjustment Mechanism shall only be
available to the Project commencing on the date on which all Project Sections have achieved
Substantial Completion and ending on the Final Maturity of the TIFIA Loan (“DRAM Period”).

13.3.2.2 The amounts payable under the Developer Ratio Adjustment
Mechanism shall be limited as follows:

@) In any given DRAM Operating Year during the DRAM Period, in
no event shall annual payments exceed $12 million (‘DRAM Annual Cap Amount”), including if a
DRAM Trigger Event occurs and the amount necessary to return the forecasted annual Total
Debt Service Coverage Ratio in such DRAM Operating Year to the DRAM Trigger Ratio
exceeds the DRAM Annual Cap Amount;

(b) During the DRAM Period, in no event shall payments in the
aggregate exceed the DRAM Aggregate Cap Amount; and

(© No DRAM amount will be payable during the 3 year period
following Substantial Completion of all Project Sections (“Ramp Up Period”) if the Ramp Up
Reserve has not been fully depleted.

13.3.2.3 If a DRAM Trigger Event occurs in any given DRAM Operating
Year and the amount necessary to return the forecasted annual Total Debt Service Coverage
Ratio to the DRAM Trigger Ratio is less than the DRAM Annual Cap Amount, the foregoing
shall not be “rolled over” or increase the DRAM Annual Cap Amount for the succeeding or any
other year.

13.3.3 Financial Records

13.3.3.1 During the DRAM Period, Developer shall simultaneously provide
NCDOT with copies of all annual forecasts, budgets and audited financial statements that
Developer is required to provide to the Lenders in accordance with the terms of the Funding
Agreements. Such information shall be subject to review by NCDOT on an Open Book Basis
and in no event shall NCDOT’s review and audit rights be any less than those provided to
Lenders in accordance with the terms of the Funding Agreements.

13.3.3.2 The provisions of this Section 13.3.3 are in addition to any other
rights of NCDOT to review and audit books, records and documents under the CA Documents.

13.3.4 Eligibility for Payment and Notice

13.3.4.1 Developer may request that NCDOT make payments under the
Developer Ratio Adjustment Mechanism only if the projected annual Total Debt Service
Coverage Ratio for the next forecasted debt service payment is forecasted to be below the
DRAM Trigger Ratio (“DRAM Trigger Event”).

13.3.4.2 If Developer seeks payments under Section 13.3.4.1, Developer
shall provide to NCDOT written notice no later than 30 days after the occurrence of a DRAM
Trigger Event. Such written notice shall include a written certification from the Collateral Agent
indicating that a DRAM Trigger Event has occurred (“DRAM Trigger Certification”), as well as
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all supporting forecasts, budgets, data, financial statements and other documents
substantiating such DRAM Trigger Event to the extent such documents (a) were not furnished
pursuant to Section 13.3.3.1 or (b) contain information that differ from those previously
furnished under Section 13.3.3.1. Subject to Section 13.3.5, the DRAM Trigger Certification
shall be conclusive in the absence of manifest error.

13.3.5 Procedures for Payment and Reconciliation

13.3.5.1 If a DRAM Trigger Event occurs as evidenced and supported by
the financial records submitted pursuant to Section 13.3.3 and the DRAM Trigger Certification,
NCDOT shall pay to an account held or directed to be paid by the Collateral Agent pursuant to
the Funding Agreements, subject to the limitations set forth in Section 13.3.2, an amount
necessary to return the forecasted annual Total Debt Service Coverage Ratio to the DRAM
Trigger Ratio. Such amount shall be paid no later than 30 days after receipt of the DRAM
Trigger Certification.

13.3.5.2 After completion of the forecasted year that was the basis of the
DRAM Trigger Event, the Parties shall calculate the actual annual Total Debt Service Coverage
Ratio for such year on an Open Book Basis no later than 30 days after completion of such
forecasted year. If the actual annual Total Debt Service Coverage Ratio remains below the
DRAM Trigger Ratio, then NCDOT shall pay to an account held or directed to be paid by the
Collateral Agent pursuant to the Funding Agreements, subject to the limitations set forth in
Section 13.3.2, an additional amount to return the actual annual Total Debt Service Coverage
Ratio to the DRAM Trigger Ratio. If the actual annual Total Debt Service Coverage Ratio is
greater than the DRAM Trigger Ratio, then Developer shall reimburse NCDOT the amount paid
by NCDOT to the account held by the Collateral Agent under Section 13.3.5.1; provided,
however, that such reimbursement does not cause the actual annual Total Debt Service
Coverage Ratio to be less than the DRAM Trigger Ratio. Amounts owed under this Section
13.3.5.2 shall be paid to NCDOT or Developer, as applicable, no later than 30 days after
calculation of the actual annual Total Debt Service Coverage Ratio for the subject forecasted
year.

13.3.6 Effect of Refinancing

Except with respect to a Rescue Refinancing or an Exempt Refinancing, any
Refinancing shall irrevocably forfeit and waive any rights of Developer or the Collateral Agent to
receive any payments under this Section 13.3 and the Developer Ratio Adjustment Mechanism
shall be of no further force and effect.

13.4 Mitigation

Developer shall take all steps reasonably necessary to mitigate the consequences of
any Relief Event or Compensation Event, including all steps that would generally be taken in
accordance with Good Industry Practice.

ARTICLE 14. NCDOT CHANGES; DEVELOPER CHANGES, DIRECTIVE LETTERS

This Article 14 sets forth the requirements for obtaining all Change Orders under this
Agreement. Developer hereby acknowledges and agrees that the assumptions contained in the
Base Case Financial Model provide for full compensation for performance of all of the Work,
subject only to those exceptions specified in this Article 14. Except as otherwise expressly set
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forth in this Agreement, Developer unconditionally and irrevocably waives the right to any claim
for any monetary compensation or other relief against NCDOT relating to the performance of the
Work, the Project or any other obligation under the CA Documents. The foregoing waiver
encompasses all theories of liability, whether in contract, tort (including negligence), equity,
guantum meruit or otherwise, and encompasses all theories to extinguish contractual
obligations, including impracticability, mutual mistake and frustration of purpose. Nothing in the
Technical Provisions or Technical Documents shall have the intent or effect or shall be
construed to create any right of Developer to any Change Order or other Claim for additional
monetary compensation or other relief, any provision in the Technical Provisions or Technical
Documents to the contrary notwithstanding.

14.1 NCDOT Changes

14.1.1 NCDOT Right to Issue Change Order and Directive Letter

NCDOT may, at any time and from time to time, without notice to any Lender or Surety,
authorize and/or require, pursuant to a Change Order or Directive Letter, changes in the Work,
including additions or deletions, or in terms and conditions of the Technical Provisions or
Technical Documents (including changes in the standards applicable to the Work) in
accordance with this Article 14, except NCDOT has no right to require any change that:

14.1.1.1 Is not in compliance with applicable Laws;

14.1.1.2 Would contravene an existing Governmental Approval and such
contravention could not be corrected by the issuance of a further or revised Governmental
Approval;

14.1.1.3 Would cause a material insured risk to become uninsurable,
unless NCDOT, in issuing the Change Order, agrees to self-insure the risk; or

14.1.1.4 s not technically feasible to design or construct.

14.1.2 Request for Change Proposal

14.1.2.1 If NCDOT desires to initiate an NCDOT Change or to evaluate
whether to initiate such a change, then NCDOT may, at its discretion, issue a Request for
Change Proposal. The Request for Change Proposal shall set forth the nature, extent and
details of the proposed NCDOT Change.

14.1.2.2 Within five Business Days after Developer receives a Request for
Change Proposal, or such longer period to which the Parties may mutually agree, NCDOT and
Developer shall consult to define the proposed scope of the change. Within five Business Days
after the initial consultation, or such longer period to which the Parties may mutually agree,
NCDOT and Developer shall consult concerning the estimated financial and schedule impacts.

14.1.3 Within 60 days following NCDOT's delivery to Developer of the Request for
Change Proposal, Developer shall provide NCDOT with a written response as to whether, in
Developer’'s opinion, the proposed change constitutes an NCDOT Change and will impact
Developer’'s costs, Toll Revenues and schedule, and if so, a detailed assessment of the cost,
Toll Revenue and schedule impact of the proposed NCDOT Change, including the following:
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14.1.3.1 Developer's detailed estimate of the impacts on costs and Toll
Revenues of carrying out the proposed NCDOT Change;

14.1.3.2 If the Change Notice is issued prior to Final Acceptance of a
Project Section, the effect of the proposed NCDOT Change on the Project Schedule, including
achievement of the applicable Milestone Schedule Deadlines, taking into consideration
Developer’s duty to mitigate any delay to the extent reasonably practicable;

14.1.3.3 The effect (if any) of the proposed NCDOT Change upon traffic
flow and traffic volume on the Project during the Operating Period; and

14.1.3.4 Any other relevant information related to carrying out the proposed
NCDOT Change.

14.1.4 NCDOT shall be entitled to obtain (a) from a consultant retained by NCDOT a
comprehensive report as to the proposed NCDOT Change, including such consultant’'s
comments concerning Developer’'s estimate of the cost impacts and projected impact on the
Project Schedule and Milestone Schedule, and (b) from a traffic and revenue consultant that
Developer retains and NCDOT reasonably approves a traffic and revenue study, prepared in
accordance with Good Industry Practice, analyzing and calculating the estimated impacts on
Toll Revenues. NCDOT shall pay for the work of the consultant and traffic and revenue
consultant retained by NCDOT.

14.1.5 Following NCDOT's receipt of the consultant’s report on the proposed NCDOT
Change and the traffic and revenue consultant’'s study on the estimated impacts on Toll
Revenues, NCDOT and Developer, giving due consideration to such report and study, shall
exercise good faith efforts to negotiate a mutually acceptable Change Order, including any
adjustment of the Milestone Schedule Deadlines, any Compensation Amount to which
Developer is entitled, the timing and method for payment of any Compensation Amount, in
accordance with Section 13.2 and, if applicable, any net cost savings and schedule savings to
which NCDOT is entitled and the timing and method for realizing such cost savings.

14.1.6 If NCDOT and Developer are unable to reach agreement on a Change Order,
NCDOT may, in its sole discretion, deliver to Developer a Directive Letter pursuant to
Section 14.3.1 directing Developer to proceed with the performance of the Work in question
notwithstanding such disagreement. Upon receipt of such Directive Letter, pending final
resolution of the relevant Change Order according to the Dispute Resolution Procedures,
(a) Developer shall implement and perform the Work in question as directed by NCDOT and
(b) NCDOT will make interim payment(s) to Developer on a monthly basis for the reasonable
documented costs of the Work in question, subject to subsequent adjustment through the
Dispute Resolution Procedures.

14.1.7 NCDOT shall be responsible for payment of the Compensation Amount agreed
upon or determined through the Dispute Resolution Procedures, through one of the payment
mechanisms set forth in Section 13.2.9, and the Project Schedule and Milestone Schedule shall
be adjusted as agreed upon or determined through the Dispute Resolution Procedures, and in
accordance with Section 13.1, to reflect the effects of the Change Order.

14.1.8 If NCDOT elects to apply to Developer during the period before any Substantial
Completion Date changes in the Technical Documents or Safety Standards and such changes
have a material adverse impact on the Milestone Schedule or Developer's costs or Toll
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Revenues, such changes shall be considered NCDOT Changes and handled pursuant to the
Change Order procedures in this Section 14.1. Developer shall implement changes to the
Technical Documents or Safety Standards on or after the Substantial Completion Date of all
Project Sections (other than Discriminatory Actions) at its sole cost and expense.

14.2 Developer Changes

14.2.1 Developer may request NCDOT to approve modifications to the Technical
Provisions or Technical Documents by submittal of a written Change Request using a form
reasonably approved by NCDOT. The Change Request shall set forth Developer's detailed
estimate of net impacts (positive and negative) on costs, Toll Revenues and schedule (including
any adjustment of Milestone Schedule Deadlines) attributable to the requested change.

14.2.2 NCDOT, in its sole discretion (and, if it so elects, after receiving a
comprehensive report from a consultant retained by NCDOT regarding the proposed Change
Request), may accept or reject any Change Request proposed by Developer. NCDOT may
condition its approval on new or a modification of compensation for NCDOT under this
Agreement in order to share equally in the estimated net cost savings and revenue benefit, if
any, attributable to the proposed change. If NCDOT accepts such change, Developer shall
execute a Change Order and shall implement such change in accordance with the CA
Documents. Notwithstanding the foregoing, NCDOT shall issue a Change Order or Directive
Letter if Developer submits a Change Request to revise the Technical Provisions or Technical
Documents to comply with applicable Law; provided, however, that NCDOT shall not be bound
to follow the terms of Developer's Change Request or agree to the impacts on costs, Toll
Revenues and schedule set forth therein.

14.2.3 Except as otherwise provided in this Agreement, Developer shall be solely
responsible for payment of any increased costs, for any revenue losses and for any Project
Schedule and Milestone Schedule delays or other impacts resulting from a Change Request
accepted by NCDOT. If the Change Request results in a decrease in the costs of designing,
constructing or operating the Project, the savings in costs shall be allocated between Developer
and NCDOT as set forth in the Change Order.

14.2.4 No Change Request shall be required to implement any change to the Work
that is not a Deviation and is not specifically regulated or addressed by the CA Documents or
applicable Law.

14.2.5 Certain minor changes without significant cost savings or revenue benefits may
be approved in writing by NCDOT as Deviations, as described in Sections 7.2.2 and 8.2.2.8,
and in such event shall not require a Change Order. Any other change in the requirements of
the CA Documents shall require a Change Order.

14.3 Directive Letters

14.3.1 NCDOT may, at any time, issue a Directive Letter to Developer regarding any
matter for which a Change Order can be issued or, in the event of any Dispute, regarding the
scope of the Work or whether Developer has performed in accordance with the requirements of
the CA Documents. The Directive Letter will state that it is issued under this Section 14.3, will
describe the Work in question and will state the basis for determining compensation, if any.
Subject to Section 14.1.6, Developer shall proceed immediately as directed in the Directive
Letter, pending the execution of a formal Change Order (or, if the letter states that the Work is
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within Developer’s original scope of Work or is hecessary to comply with the requirements of the
CA Documents, Developer shall proceed with the Work as directed but shall have the right to
assert a Claim that an NCDOT Change has occurred).

14.3.2 The fact that a Directive Letter was issued by NCDOT shall not be considered
evidence that in fact an NCDOT Change occurred. The determination whether an NCDOT
Change in fact occurred shall be based on an analysis of the original requirements of the CA
Documents and a determination as to whether the Directive Letter in fact constituted a change
in those requirements.

ARTICLE 15. REPRESENTATIONS AND WARRANTIES
15.1 Developer Representations and Warranties
Developer hereby represents and warrants to NCDOT as follows:

15.1.1 As of the Effective Date, the Financial Model Formulas (a) were prepared by or
on behalf of Developer in good faith, (b) are the same financial formulas that Developer utilized
and is utilizing in the Base Case Financial Model, in making its decision to enter into this
Agreement, and (c) as of the Effective Date are mathematically correct and suitable for making
reasonable projections. (For the avoidance of doubt, this Section 15.1.1 does not apply to
assumptions used in the Base Case Financial Model, which are addressed in Section 15.1.2).

15.1.2 As of the Effective Date, the Base Case Financial Model (a) was prepared by or
on behalf of Developer in good faith, (b) was audited and verified by an independent recognized
model auditor prior to the Effective Date and will be audited and verified by an independent
recognized model auditor as of the date of Financial Close, (c) fully discloses all cost, revenue
and other financial assumptions and projections that Developer has used or is using in making
its decision to enter into this Agreement, and (d) as of the Effective Date represents the
projections that Developer believes in good faith are reasonable for the Project; provided,
however, that such projections (i) are based upon a number of estimates and assumptions,
(i) are subject to significant business, economic and competitive uncertainties and
contingencies, and (iii) accordingly are not a representation or warranty that any of the
assumptions are correct, that such projections will be achieved or that the forward-looking
statements expressed in such projections will correspond to actual results.

15.1.3 During all periods necessary for the performance of the Work, Developer and its
design Contractor(s) will maintain all required authority, license status, professional ability, skills
and capacity to perform the Work.

15.1.4 As of the Effective Date, based upon its Reasonable Investigation, Developer
has evaluated the constraints affecting design and construction of the Project, including the
Existing Project Right of Way limits, and has reasonable grounds for believing and does believe
that the Project can be designed and built within such constraints.

15.1.5 Except as to parcels that NCDOT lacked title or access to prior to the Technical
Proposal Due Date, prior to the Technical Proposal Due Date, Developer conducted a
Reasonable Investigation; and as a result of such Reasonable Investigation, Developer is
familiar with and accepts the physical requirements of the Work, subject to NCDOT's obligations
regarding Hazardous Materials under Section 7.8 and Developer’s rights to seek relief under
Article 13.
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15.1.6 Developer has familiarized itself with the requirements of any and all applicable
Laws and the conditions of any required Governmental Approvals prior to entering into this
Agreement. Except as specifically permitted under Articles 13 or 14, Developer shall be
responsible for complying with the foregoing at its sole cost and without any additional
compensation or time extension on account of such compliance, regardless of whether such
compliance would require additional time for performance or additional labor, equipment and/or
materials not expressly provided for in the CA Documents. As of the Effective Date, Developer
has no reason to believe that any Governmental Approval required to be obtained by Developer
will not be granted in due course and thereafter remain in effect so as to enable the Work to
proceed in accordance with the CA Documents.

15.1.7 All Work furnished by Developer will be performed by or under the supervision
of Persons who hold all necessary, valid licenses to practice in the State, by personnel who are
skilled, experienced and competent in their respective trades or professions, who are
professionally qualified to perform the Work in accordance with the CA Documents and who
shall assume professional responsibility for the accuracy and completeness of the Design
Documents, Construction Documents and other documents prepared or checked by them.

15.1.8 As of the Effective Date, Developer is a duly
organized and validly existing under the laws of [Note: Information
to be provided with execution version], has the requisite power and all required licenses to
carry on its present and proposed activities, and has full power, right and authority to execute
and deliver the CA Documents and the Principal Project Documents entered into as of or in
connection with the Effective Date to which Developer is a party and to perform each and all of
the obligations of Developer provided for herein and therein. Developer is duly qualified to do
business, and is in good standing, in the State as of the Effective Date, and will remain duly
gualified and in good standing throughout the Term and for as long thereafter as any obligations
remain outstanding under the CA Documents.

15.1.9 The execution, delivery and performance of the CA Documents and the
Principal Project Documents entered into as of or in connection with the Effective Date to which
Developer is (or will be) a party have been (or will be) duly authorized by all necessary
corporate action of Developer; each person executing the CA Documents and such Principal
Project Documents on behalf of Developer has been (or at the time of execution will be) duly
authorized to execute and deliver each such document on behalf of Developer; and the CA
Documents and such Principal Project Documents have been (or will be) duly executed and
delivered by Developer.

15.1.10 Neither the execution and delivery by Developer of the CA Documents and the
Principal Project Documents entered into as of or in connection with the Effective Date to which
Developer is (or will be) a party, nor the consummation of the transactions contemplated hereby
or thereby, is (or at the time of execution will be) in conflict with or has resulted or will result in a
default under or a violation of the governing instruments of Developer.

15.1.11 As of the Effective Date, each of the CA Documents and the Principal Project
Documents entered into as of or in connection with the Effective Date to which Developer is (or
will be) a party constitutes (or at the time of execution and delivery will constitute) the legal, valid
and binding obligation of Developer, enforceable against Developer in accordance with its
terms, subject only to applicable bankruptcy, insolvency and similar laws affecting the
enforceability of the rights of creditors generally and the general principles of equity.
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15.1.12 As of the Effective Date, there is no action, suit, proceeding, investigation or
litigation pending and served on Developer which challenges Developer’s authority to execute,
deliver or perform, or the validity or enforceability of, the CA Documents and the Principal
Project Documents entered into as of or in connection with the Effective Date to which
Developer is a party, or which challenges the authority of the Developer official executing the
CA Documents or such Principal Project Documents; and Developer has disclosed to NCDOT
prior to the Effective Date any pending and un-served or threatened action, suit, proceeding,
investigation or litigation with respect to such matters of which Developer is aware.

15.1.13 As of the Technical Proposal Due Date, Developer disclosed to NCDOT in
writing all organizational conflicts of interest of Developer and its Contractors of which
Developer was actually aware; and between the Technical Proposal Due Date and the Effective
Date, Developer has not obtained knowledge of any additional organizational conflict of interest,
and there have been no organizational changes to Developer or its Contractors identified in its
Proposal which have not been approved in writing by NCDOT. For this purpose, organizational
conflict of interest has the meaning set forth in Volume | of the RFP (Instructions to Proposers).

15.1.14 To the extent the Design-Build Contractor is not Developer, Developer
represents and warrants, as of the effective date of the Design-Build Contract, as follows:
(a) the Design-Build Contractor is duly organized, validly existing and in good standing under
the laws of the state of its organization; (b) with respect to Persons that individually hold more
that 10% of the capital stock of the Design-Build Contractor (including options, warrants and
other rights to acquire capital stock), such stock is owned by the Persons whom Developer has
set forth in a written certification delivered to NCDOT prior to the Effective Date; (c) the Design-
Build Contractor has the power and authority to do all acts and things and execute and deliver
all other documents as are required to be done, observed or performed by it in connection with
its engagement by Developer; (d) the Design-Build Contractor has all necessary expertise,
gualifications, experience, competence, skills and know-how to perform the design and
construction of the Project in accordance with the CA Documents; and (e) the Design-Build
Contractor is not in breach of any applicable Law that would have a material adverse effect on
the design or construction of the Project.

15.1.15 To the extent any O&M Contractor is not Developer, Developer represents and
warrants as to each such O&M Contractor, as of the effective date of its O&M Contract, as
follows: (a) the O&M Contractor is duly organized, validly existing and in good standing under
the laws of the state of its organization; (b) the capital stock of the O&M Contractor (including
options, warrants and other rights to acquire capital stock) is owned by the Persons who
Developer has or will set forth in a written certification delivered to NCDOT prior to the execution
of the O&M Contract; (c) the O&M Contractor has the power and authority to do all acts and
things and execute and deliver all other documents as are required to be done, observed or
performed by it in connection with its engagement by Developer; (d) the O&M Contractor has all
necessary expertise, qualifications, experience, competence, skills and know-how to perform
the operation and maintenance of the Project in accordance with the CA Documents; and
(e) the O&M Contractor is not in breach of any applicable Law that would have a material
adverse effect on the operations or maintenance of the Project.

15.1.16 The execution and delivery by Developer of this Agreement and the Principal
Project Documents to which Developer is a party will not result, at the time of execution, in a
default under any other agreement or instrument to which it is a party or by which it is bound.
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15.1.17 The execution and delivery by Developer of the CA Documents and
performance by Developer of its obligations thereunder will not conflict with any Laws applicable
to Developer that are valid and in effect on the Effective Date.

15.1.18 As of the Effective Date, Developer has reviewed all applicable Laws relating
to Taxes, and has taken into account all requirements imposed by such Laws in preparing the
Base Case Financial Model.

15.2 NCDOT Representations and Warranties
NCDOT hereby represents and warrants to Developer as follows:

15.2.1 As of the Effective Date, NCDOT has full power, right and authority to execute,
deliver and perform the CA Documents and the Principal Project Documents entered into as of
or in connection with the Effective Date to which NCDOT is a party and to perform each and all
of the obligations of NCDOT provided for herein and therein.

15.2.2 Each person executing the CA Documents and such Principal Project
Documents entered into as of or in connection with the Effective Date on behalf of NCDOT has
been (or at the time of execution will be) duly authorized to execute and deliver each such
document on behalf of NCDOT; and the CA Documents and such Principal Project Documents
have been (or will be) duly executed and delivered by NCDOT.

15.2.3 As of the Effective Date, there is no action, suit, proceeding, investigation or
litigation pending and served on NCDOT which challenges NCDOT’s authority to execute,
deliver or perform, or the validity or enforceability of, the CA Documents and the Principal
Project Documents entered into as of or in connection with the Effective Date to which NCDOT
is a party or which challenges the authority of the NCDOT official executing the CA Documents
and such Principal Project Documents; and NCDOT has disclosed to Developer prior to the
Effective Date any pending and un-served or threatened action, suit, proceeding, investigation
or litigation with respect to such matters of which NCDOT is aware.

15.2.4 As of the Effective Date, each of the CA Documents and the Principal Project
Documents entered into as of or in connection with the Effective Date to which NCDOT is (or
will be) a party constitutes (or at the time of execution and delivery will constitute) the legal, valid
and binding obligation of NCDOT, enforceable against NCDOT in accordance with its terms,
subject only to applicable bankruptcy, insolvency and similar laws affecting the enforceability of
the rights of creditors generally and the general principles of equity.

15.2.5 The execution and delivery by NCDOT of this Agreement and the Principal
Project Documents to which NCDOT is a party will not result, at the time of execution, in a
default under any other agreement or instrument to which it is a party or by which it is bound.

15.2.6 The execution and delivery by NCDOT of the CA Document and performance
by NCDOT of its obligations thereunder will not conflict with any Laws applicable to NCDOT that
are valid and in effect on the Effective Date.

15.3 Survival of Representations and Warranties

The representations and warranties of Developer and NCDOT contained in this
Agreement shall survive expiration or earlier termination of this Agreement.
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15.4 Special Remedies for Mutual Breach of Warranty

Notwithstanding any other provision of this Agreement, if there exists or occurs any
circumstance or event that constitutes or results in a concurrent breach of any of the warranties
set forth in Article 4 or Article 15 by both Developer and NCDOT but does not also constitute or
result in any other breach or default by either Party, then such breaches shall not form the basis
for a Compensation Event by Developer against NCDOT or damage claim by NCDOT against
Developer. Instead, the only remedies shall be for the Parties to take action to rectify or
mitigate the effects of such circumstance or event, to pursue severance and reformation of the
CA Documents and Principal Project Documents as set forth in Section 24.13 or Termination by
Court Ruling as set forth in Section 19.11 and Exhibit 15.

ARTICLE 16. INSURANCE; PERFORMANCE SECURITY; INDEMNITY
16.1 Insurance

16.1.1 Insurance Policies and Coverage

At a minimum, Developer shall procure and keep in effect the Insurance Policies, or
cause them to be procured and kept in effect, and in each case satisfy the requirements therefor
set forth in this Section 16.1 and Exhibit 13. Developer shall also procure or cause to be
procured and kept in effect the Contractors’ insurance coverages as required in Section 16.1.2.5
and Exhibit 13.

16.1.2 General Insurance Requirements

16.1.2.1 Qualified Insurers

Each of the Insurance Policies required hereunder shall be procured from an
insurance carrier or company or surplus line carriers that, at the time coverage under the
applicable policy commences, and throughout the term that the coverage is required, is:

€) Licensed or authorized to do business in the State and has a
current policyholder's management and financial size category rating of not less that “A — VIII”
according to A.M. Best’s Insurance Reports Key Rating Guide; or

(b) Otherwise approved in writing by NCDOT.
Loss of rating of at least A-VIII shall require a replacement of insurance carrier

complying with the same coverages, terms and conditions of this Section 16.1 and Exhibit 13
within 60 days, as approved by NCDOT.

16.1.2.2 Deductibles and Self-Insured Retentions

@) NCDOT shall not have any liability for deductibles, self-insured
retentions or amounts in excess of the coverage provided, unless part of a Compensation
Amount or Termination Compensation.

(b) Developer may allocate responsibility and liability for the payment
of the deductible, self-insured retention or amount in excess of the coverage provided to the
Developer-Related Entity responsible for the matter giving rise to an insurable claim under the
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applicable Insurance Policy under which it is a named or additional insured. In the event that
responsibility for the matter giving rise to the insurable claim is indeterminable, the first named
insured under the applicable Insurance Policy shall be responsible and liable for the payment of
the deductible, self-insured retention or amount in excess of the coverage provided. In no event
will NCDOT be responsible for the failure of a Developer-Related Entity to pay a deductible,
self-insured retention or amounts in excess of the coverage provided under this Section
16.1.2.2(b), unless such payment is part of a Compensation Amount or Termination
Compensation.

16.1.2.3 Primary Coverage

Each Insurance Policy shall provide that the coverage thereof is primary and
noncontributory coverage with respect to all named or additional insureds, except for coverage
that by its nature cannot be written as primary. For each property Insurance Policy, such policy
shall provide that coverage is primary and noncontributory with respect to all insureds, as their
interest may appear. Any insurance or self-insurance beyond that specified in this Agreement
that is maintained by an insured or any such additional insured shall be excess of such
insurance and shall not contribute with it.

16.1.2.4 Verification of Coverage

@) At each time Developer is required to initially obtain or cause to be
obtained each Insurance Policy, including insurance coverage required of Contractors, and
thereafter not later than ten Business Days prior to the expiration date of each Insurance Policy,
Developer shall deliver to NCDOT a certificate of insurance and a written evidence of insurance.
The certificate and evidence must be consistent in all respects. The evidence of insurance shall
be on the most recent ACORD form, without disclaimer. Each required certificate must be in
standard form, state the identity of all carriers, named insureds and additional insureds required
under this Agreement, state the type and limits of coverage, deductibles and termination
provisions of the policy, include as attachments all applicable additional insured endorsements,
include endorsements consistent with Section 16.1.2.8(a) and be signed by an authorized
representative of the insurance company shown on the certificate or its agent or broker. The
evidence must state the signer’'s company affiliation, title and phone number, state the identity
of all carriers, named insureds and additional insureds, state the type and limits of coverage,
deductibles, subrogation waiver, termination provisions of the policy and other essential policy
terms, list and describe all endorsements, include as attachments all additional insured
endorsements, including endorsements consistent with Section 16.1.2.8(a), and otherwise must
be in a form reasonably satisfactory to NCDOT.

(b) If Developer has not provided NCDOT with the foregoing proof of
coverage within five days after NCDOT delivers to Developer written request therefor or notice
of a Developer Default under Section 17.1.1.8 and demand for the foregoing proof of coverage,
NCDOT may, in addition to any other available remedy, without obligation or liability and without
further inquiry as to whether such insurance is actually in force, (i) obtain such an Insurance
Policy, and Developer shall reimburse NCDOT for the cost thereof upon demand, and
(ii) suspend all or any portion of Work and close the Project until NCDOT receives from
Developer such proofs of coverage in compliance with this Section 16.1 (or until NCDOT
obtains an Insurance Policy, if it elects to do so).
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16.1.2.5 Contractor Insurance Requirements

(a) Developer’'s obligations regarding Contractors’ insurance are
contained in Exhibit 13.

(b) If any Contractor fails to procure and keep in effect the insurance
required of it under Exhibit 13 and NCDOT asserts the same as a Developer Default hereunder,
Developer may, within the applicable cure period, cure such Developer Default by (i) causing
such Contractor to obtain the requisite insurance and providing to NCDOT proof of insurance,
(i) procuring the requisite insurance for such Contractor and providing to NCDOT proof of
insurance, or (iii) terminating the Contractor and removing its personnel from the Site.

16.1.2.6 Project-Specific Insurance

Except as expressly provided otherwise in Exhibit 13, all Insurance Policies
required hereunder shall be purchased specifically and exclusively for the Project and extend to
all aspects of the Work, with coverage limits devoted solely to the Project. Insurance coverages
with dedicated Project-specific limits and identified premiums are acceptable, provided that they
otherwise meet all requirements described in this Section 16.1 and Exhibit 13.

16.1.2.7 Policies with Insureds in Addition to Developer

All Insurance Policies that are required to insure Persons (whether as named or
additional insureds) in addition to Developer shall comply or be endorsed to comply with the
following provisions.

(a) The Insurance Policy shall be written or endorsed so that no acts
or omissions of an insured shall vitiate coverage of the other insureds. Without limiting the
foregoing, any failure on the part of a named insured to comply with reporting provisions or
other conditions of the Insurance Policies, any breach of warranty, any action or inaction of a
named insured or others, or any change in ownership of all or any portion of the Project or
Developer's Interest shall not affect coverage provided to the other named insureds or
additional insureds (and their respective members, directors, officers, employees, agents and
Project consultants, to the extent covered thereby).

(b) The insurance shall apply separately to each named insured and
additional insured against whom a claim is made or suit is brought, except with respect to the
limits of the insurer’s liability.

(© All endorsements adding additional insureds to required Insurance
Policies shall be on industry standard forms and shall contain no extraordinary limitations,
conditions, restrictions or exceptions to coverage in addition to those that apply under that
Insurance Policy generally. All endorsements adding additional insureds shall also state that
the interests and protections of each additional insured shall not be affected by any
misrepresentation, act or omission of a named insured or any breach by a named insured of any
provision in the Insurance Policy which would otherwise result in forfeiture or reduction of
coverage. Additional insured endorsements may exclude liability due to the sole negligence of
the additional insured party.
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16.1.2.8 Additional Terms and Conditions

(a) Each Insurance Policy shall be endorsed to state that coverage
cannot be canceled, voided, suspended, adversely modified, or reduced in coverage or in limits
(including for non-payment of premium) except after 30 days’ prior written notice (or ten days in
the case of cancellation for non-payment of premium) by registered or certified mail, return
receipt requested, has been given to NCDOT and each other insured or additional insured
party; provided, however, that Developer may obtain as comparable an endorsement as
possible if it establishes unavailability of this endorsement as set forth in Section 16.1.2.13.
Such endorsement shall not include any limitation of liability of the insurer for failure to provide
such notice.

(b) If Developer’'s or any Contractor’'s activities involve transportation
of materials (including Hazardous Materials) that require endorsement MCS 90 (as described
below), the automobile liability Insurance Policy for Developer or such Contractor shall be
endorsed to include for private, non-commercial vehicles Motor Carrier Act Endorsement-
Hazardous Materials Clean up (MCS-90) and shall be endorsed to provide coverage for liability
arising from release of pollutants (CA 99 48 — Pollution Liability — Broadened Coverage for
Covered Autos — Business Auto, Motor Carrier and Truckers Coverage Form).

(© Each Insurance Policy shall provide coverage on an "occurrence
basis and not a "claims made* basis (with the exception of any professional liability and pollution
liability Insurance Palicies).

16.1.2.9 Waivers of Subrogation

Developer waives all rights against the Indemnified Parties, for any claims to the
extent covered by insurance obtained pursuant to this Section 16.1, except such rights as they
may have to the proceeds of such insurance. If Developer is deemed to self-insure a claim or
loss under Section 16.1.4.3, then Developer's waiver shall apply as if it carried the required
insurance. Developer shall require all Contractors to provide similar waivers in writing each in
favor of all other parties enumerated above. Subject to Section 16.1.2.13, each Insurance
Policy, including workers’ compensation if permitted under the applicable worker's
compensation insurance Laws, shall include a waiver of any right of subrogation against the
Indemnified Parties or a consent to the insured’s waiver of recovery in advance of loss.

16.1.2.10 No Recourse

There shall be no recourse against NCDOT for payment of premiums or other
amounts with respect to the Insurance Policies required hereunder, except to the extent of
increased premium costs recoverable under Sections 13.2 or 14.1.

16.1.2.11 Support of Indemnifications

(a) The commercial general liability Insurance Policy shall provide standard
ISO contractual liability or greater coverage of Developer’'s indemnity liability under the CA
Documents.

(b) Developer’s indemnification and defense obligations under the CA
Documents are not limited to the type or amount of insurance coverage that Developer is
required to provide hereunder.
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16.1.2.12 Adjustments in Coverage Amounts

(a) At least once every five years during the Term, NCDOT and
Developer shall review and increase, as appropriate, the per occurrence and aggregate limits or
combined single limits for the Insurance Policies that have stated dollar amounts set forth in
Exhibit 13 for per occurrence, aggregate or combined single limits. At the same frequency
NCDOT and Developer shall review and adjust, as appropriate, the deductibles or self-insured
retentions for the Insurance Policies.

(b) Developer shall retain a qualified and reputable insurance broker
or independent, unaffiliated advisor not involved with the Project, experienced in insurance
brokerage and underwriting practices for major infrastructure projects, to analyze and
recommend increases, if any, in such limits and adjustments to deductibles or self-insured
retentions. Developer shall deliver to NCDOT, not later than 120 days before each fifth year
anniversary of the Effective Date, a written report including such analysis and recommendations
for NCDOT's approval. NCDOT shall have 45 days after receiving such report to approve or
disapprove the proposed increases in limits and adjustments to deductibles or self-insured
retentions.

(c) Subject to the terms of this Agreement, in determining
adjustments to limits and adjustments to deductibles or self-insured retentions, Developer and
NCDOT shall take into account (i) claims and loss experience for the Project, provided that
premium increases due to adverse claims experience shall not be a basis for justifying
increased deductibles or self-insured retentions, (ii) the condition of the Project, (iii) the Safety
Compliance and Noncompliance Points record for the Project, (iv) then-prevailing Good Industry
Practice for insuring comparable transportation projects, and (v)the provisions regarding
unavailability of increased coverage set forth in Section 16.1.2.13.

(d) Any Dispute regarding adjustments to limits or adjustments to
deductibles or self-insured retentions shall be resolved according to the Dispute Resolution
Procedures.

16.1.2.13 Inadequacy and Unavailability of Required Coverages

(a) NCDOT makes no representation that the scope of coverage and
limits of liability specified for any Insurance Policy to be carried pursuant to this Agreement or
approved variances therefrom are adequate to protect Developer against its undertakings under
this Agreement to NCDOT or its liabilities to any third party. It is Developer’s responsibility, and
each Contractor's responsibility, to determine if any changes or additional coverages are
required to protect adequately each of their respective interests. No such limits of liability or
approved variances therefrom shall preclude NCDOT from taking any actions as are available to
it under the CA Documents, or otherwise at Law.

(b) If Developer demonstrates to NCDOT'’s reasonable satisfaction
that Developer has used diligent efforts in the global insurance and reinsurance markets to
procure the Insurance Policies required hereunder, and if despite such diligent efforts and
through no fault of Developer any Insurance Unavailability exists or occurs, NCDOT will grant
Developer an interim written variance from such requirements under which Developer shall
obtain and maintain or cause to be obtained and maintained alternative insurance packages
and programs that provide risk coverage as comparable to that contemplated in this Section
16.1 as is commercially reasonable under then-existing insurance market conditions.
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(© Developer shall not be excused from satisfying the insurance
requirements of this Section 16.1 merely because premiums for such insurance are higher than
anticipated.

(d) If Developer demonstrates pursuant to Section 16.1.2.13(b) that
Insurance Unavailability exists or has occurred, then at NCDOT'’s sole option: (i) NCDOT may ,
by written notice, assume the risk of loss caused by the occurrence of an event that would have
been insured by Developer under this Agreement but for the Insurance Unavailability of the
applicable insurance coverage, in which case NCDOT’s assumption of risk of loss shall be
limited to the extent of the insurance that was required but for the Insurance Unavailability and
NCDOT will be entitled to payment of the insurance premiums that Developer avoids as a result
of the modification or elimination of such insurance coverage in an amount equal to the greater
of the amount set forth in the Base Case Financial Model for that period or the amount
previously paid by Developer; or (i) NCDOT may deliver written notice to Developer that it may
proceed under this Agreement without such insurance. On or before 10 Business Days after
receipt of NCDOT's notice described in clause (ii), Developer shall elect, by written notice to
NCDOT, to terminate this Agreement pursuant to Section 19.2.2 or continue under this
Agreement without such insurance, in which case, Developer shall bear the risks that would
have been covered but for such Insurance Unavailability. Failure by Developer to provide its
election within such 10 Business Day period shall be deemed its election to bear the risks that
would have been covered but for such Insurance Unavailability.

(e) If the required Insurance Policies are available from insurers
meeting the financial requirements set forth in Section 16.1.2.1 but not at Commercially
Reasonable Insurance Rates, then NCDOT may elect, at its sole option, exercisable by
delivering written notice to Developer, not to grant a waiver or not to approve maodification or
elimination of insurance requirements and instead to pay one hundred percent (100%) of the
premiums that exceed the Commercially Reasonable Insurance Rates. If the required
insurance coverage is available in the market, NCDOT’s decision to approve or disapprove a
variance from the requirements of this Section 16.1 shall be final and not subject to the Dispute
Resolution Procedures.

() In NCDOT's sole option exercisable by delivering to Developer a
written notice of termination, in the event of Insurance Unavailability, NCDOT may elect not to
proceed under either Section 16.1.2.13(d) or Section 16.1.2.13(e) and instead terminate this
Agreement pursuant to Section 19.2.2.

(9) If Insurance Unavailability exists or occurs, Developer shall review
the global insurance and reinsurance markets quarterly (prior to the Operating Period) and
annually thereafter no later than one hundred twenty (120) days prior to insurance program
renewal, to track changes in market conditions and adjust insurance coverages as soon as the
coverages become available at Commercially Reasonable Insurance Rates. Developer shall
keep NCDOT currently informed of insurance market conditions and deliver to NCDOT the
information obtained from such quarterly reviews.

16.1.2.14 Defense Costs

No defense costs shall be included within or erode the limits of coverage of any
of the Insurance Policies, except that litigation and mediation defense costs may be included
within the limits of coverage of professional and pollution liability policies.
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16.1.2.15 Contesting Denial of Coverage

If any insurance carrier under an Insurance Policy denies coverage with respect
to any claims reported to such carrier, upon Developer’'s request, NCDOT and, to the extent
necessary, the other Indemnified Parties shall cooperate in good faith to establish whether and
to what extent to contest, and how to fund the cost of contesting, the denial of coverage;
provided that if the reported claim is a matter covered by an indemnity from Developer under
this Agreement in favor of an Indemnified Party, then Developer shall bear all costs of
contesting the denial of coverage.

16.1.2.16 Bankrupt Insurer

If an Insurer providing any of the Insurance Policies becomes the subject of
bankruptcy proceedings, becomes insolvent, or is the subject of an order or directive limiting its
business activities given by any Governmental Entity or has its rating lowered by A.M. Best
below A-; VIII, then Developer shall exercise commercially reasonable efforts to promptly and at
its own cost and expense secure alternative coverage in compliance with the insurance
requirements contained in this Section 16.1 so as to avoid any lapse in insurance coverage.

16.1.3 Lender Insurance Requirements: Additional Insurance Policies

16.1.3.1 If under the terms of any Funding Agreement or Security
Document, Developer is obligated to, and does, carry insurance coverage with higher limits,
lower deductibles or self-insured retentions, or broader coverage than required under this
Agreement, Developer’s provision of such insurance shall satisfy the applicable requirements of
this Agreement provided such Insurance Policy meets all the other applicable requirements of
this Section 16.1.

16.1.3.2 If Developer carries insurance coverage in addition to that
required under this Agreement, then Developer shall include the Indemnified Parties as
additional insureds thereunder, if and to the extent they have an insurable interest. The
additional insured endorsements shall be as described in Section 16.1.2.7(c); and Developer
shall provide to NCDOT the proofs of coverage and copy of the policy described in
Section 16.1.2.4. If, however, Developer demonstrates to NCDOT that inclusion of such
Persons as additional insureds will increase the premium, NCDOT shall elect either to pay the
increase in premium or forego additional insured coverage. The provisions of Sections 16.1.2.4,
16.1.2.7, 16.1.2.9, 16.1.2.10, 16.1.2.15 and 16.1.4 shall apply to all such policies of insurance
coverage, as if they were within the definition of Insurance Policies.

16.1.4 Prosecution of Claims

16.1.4.1 Unless otherwise directed by NCDOT in writing with respect to
NCDOT’s (or any Indemnified Party’s) insurance claims, Developer shall be responsible for
reporting and processing all potential claims by NCDOT or Developer against the Insurance
Policies required hereunder. Developer agrees to report timely to the insurer(s) under such
Insurance Policies any and all matters which may give rise to an insurance claim by Developer,
NCDOT or another Indemnified Party and to promptly and diligently pursue such insurance
claims in accordance with the claims procedures specified in such Insurance Policies, whether
for defense or indemnity or both. Developer shall enforce all legal rights against the insurer
under the applicable Insurance Policies and applicable Laws in order to collect thereon,
including pursuing necessary litigation and enforcement of judgments, provided that Developer
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shall be deemed to have satisfied this obligation if a judgment is not collectible through the
exercise of lawful and diligent means.

16.1.4.2 NCDOT agrees to promptly notify Developer of NCDOT's
incidents, potential claims against NCDOT, and matters which may give rise to an insurance
claim against NCDOT, to tender to the insurer NCDOT'’s defense of the claim under such
Insurance Policies, and to cooperate with Developer as necessary for Developer to fulfill its
duties hereunder. If solely as a result of an NCDOT delay NCDOT loses coverage under a
required insurance policy, then Developer shall be relieved of any obligation otherwise owing to
NCDOT to the extent of the required coverage.

16.1.4.3 If Developer has not performed its obligations to obtain and
maintain insurance coverage set forth in this Agreement or is unable to enforce and collect any
such insurance for failure to assert claims in accordance with the terms of the Insurance
Policies or to prosecute claims diligently, then, in connection with any damages incurred by or
claims against an Indemnified Party that would have been covered by such insurance, for
purposes of determining Developer’s liability and the limits thereon or determining reductions in
compensation due from NCDOT to Developer on account of available insurance, Developer
shall be treated as if it has elected to self-insure up to the full amount of insurance coverage
which would have been available had Developer performed such obligations and not committed
such failure. Nothing in this Section 16.1.4 or elsewhere in this Section 16.1 shall be construed
to treat Developer as electing to self-insure where Developer is unable to collect due to the
bankruptcy or insolvency of any insurer which at the time the Insurance Policy is written meets
the rating qualifications set forth in this Section 16.1.

16.1.4.4 If in any instance Developer has not promptly performed its
obligation to report to applicable insurers and process any potential insurance claim tendered by
NCDOT or another Indemnified Party, then NCDOT or the other Indemnified Party may, but is
not obligated to, (a) notify Developer in writing of NCDOT's intent to report the claim directly with
the insurer and thereafter process the claim, and (b) proceed with reporting and processing the
claim if NCDOT or the other Indemnified Party does not receive from Developer, within ten days
after so notifying Developer, written proof that Developer has reported the claim directly to the
insurer. NCDOT or the other Indemnified Party may dispense with such notice to Developer if
NCDOT or the other Indemnified Party has a good faith belief that more rapid reporting is
needed to preserve the claim.

16.1.5 Application of Insurance Proceeds

All insurance proceeds received for physical property damage to the Project under any
Insurance Policies, other than any business interruption insurance maintained as part of such
Insurance Policies, shall be first applied to repair, reconstruct, rehabilitate, restore, renew,
reinstate and replace each part or parts of the Project in respect of which such proceeds were
received.

16.1.6 Umbrella and Excess Policies

Developer shall have the right to satisfy the requisite insurance coverage amounts for
liability insurance through a combination of primary policies and umbrella or excess policies.
Umbrella and excess policies shall comply with all insurance requirements, terms and
provisions set forth in this Agreement for the applicable type of coverage.
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16.2 Payment Bond and Performance Security

16.2.1 Design and Construction Security Reqguirements

16.2.1.1 Developer shall obtain and deliver to NCDOT a Payment Bond in
the amount of 100% of the value of the Design-Build Contract Price and a separate
Performance Security in the amount of 50% of the Design-Build Contract Price. Developer shall
provide the Payment Bond and Performance Security in accordance with the requirements of
this Section 16.2.

16.2.1.2 Developer may elect to (a) procure the Payment Bond and
Performance Security directly, so that they are security for Developer’s payment obligations to
Contractors and laborers performing the Secured Work and Developer's performance
obligations under the CA Documents respecting the Secured Work, or (b) deliver multiple
Payment Bonds and multiple Performance Security (i) from each Design-Build Contractor and
(i) from any other prime Contractor performing the original Secured Work, so that each such
Payment Bond and Performance Security is security for payment to subcontractors and laborers
and performance of the respective entity’s obligations under its Contract. If Developer makes
the election under clause (b) above, then Developer also may elect to provide Performance
Security in the form of a bond from one such Contractor and Performance Security in the form
of a letter of credit from another such Contractor.

16.2.1.3 The Payment Bond and, if chosen by Developer, a bond for the
Performance Security shall be in the form set forth in Exhibit 20-A and Exhibit 20-B,
respectively. Any bond furnished under this Section 16.2 must be issued by a Surety or an
insurance company licensed in the State to issue bonds in the State, listed on the Department
of the Treasury’s Listing and Approved Sureties (http://fms.treas.gov/c570/c570.html) and rated
in the top two categories by two of the three Rating Agencies or at least A-: VIII or better
according to A.M. Best's Financial Strength Rating and Financial Size Category, except as
otherwise approved in writing by NCDOT in its good faith discretion.

16.2.1.4 If the Performance Security is in the form of a bond and Developer
makes the election under Section 16.2.1.2(b), then:

(a) The amount of each bond shall be in the same ratio to the total
amount of Performance Security required under Section 16.2.1.1 as the relevant contract price
bears to the Design-Build Contract Price; provided that the aggregate face amount of such
bonds must at least equal 50% of the Design-Build Contract Price; and

(b) Each bond must name NCDOT as an additional obligee and the
riders shall be in the form set forth in Exhibit 20-C.

16.2.1.5 If the Performance Security is in the form of a letter of credit and
Developer makes the election under Section 16.2.1.2(a), then:

(a) The letter of credit shall be in the form set forth in Exhibit 20-D;
and

(b) The letter of credit shall be subject to draw as and when provided
in Section 17.3.7 due to breach or failure to perform Developer's obligations to Contractors
performing the original Secured Work or Developer’s obligations under the CA Documents for
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the Secured Work.

16.2.1.6 If the Performance Security is in the form of a letter of credit and
Developer makes the election under Section 16.2.1.2(b), then:

@) The letter of credit shall be in the form set forth in Exhibit 20-D;

(b) The letter of credit shall be adjusted to reflect this fact, but only as
necessary to identify each applicable Contractor as the applicant in place of Developer and to
identify the Contract between Developer and the Contractor rather than this Agreement;

(© The amount of each letter of credit shall be in the same ratio to the
total amount of Performance Security required under Section 16.2.1.1 as the relevant contract
price bears to the Design-Build Contract Price; provided that the aggregate face amount of such
letters of credit must at least equal 50% of the Design-Build Contract Price; and

(d) Each letter of credit shall be subject to draw as and when provided
in Section 17.3.7 due to breach or failure to perform the applicable Contractor’s obligations
under its Contract for the original Secured Work.

16.2.1.7 Regardless of which election Developer makes under Section
16.2.1.2, if the Performance Security is in the form of a letter of credit, then the provisions and
requirements of Section 16.3.1 shall apply, except:

@) The letter of credit shall expressly provide an original expiration
date not earlier than six months after the scheduled date of Final Completion indicated in the
Project Baseline Schedule;

(b) The letter of credit shall expressly provide for successive
automatic renewals of at least six months each, taking effect no later than 30 days prior to the
expiration date, until Final Completion;

(© As permitted otherwise in Section 16.2.1.8.

16.2.1.8 If the Performance Security is in the form of a letter of credit, then
notwithstanding Section 16.3.1.1(g), Developer may name the Collateral Agent as the
beneficiary thereof instead of NCDOT, or may transfer the beneficiary’s rights under the letter of
credit from Developer to the Collateral Agent rather than NCDOT. However, the foregoing right
is available to Developer only if (1) the Collateral Agent is restricted in making draws on such
letter of credit solely for the purpose of causing Developer to perform its obligations to
Contractors performing the original Secured Work or its obligations under the CA Documents
respecting the original Secured Work (or, if Developer makes the election under Section
16.2.1.2(b), causing the Contractor to perform its performance obligations under its Contract
respecting the original Secured Work) and (2) Developer delivers to NCDOT, concurrently with
the issuance of such letter of credit, documents reasonably satisfactory to NCDOT:

(a) Naming NCDOT as automatic and exclusive transferee
beneficiary under such letter of credit upon Final Completion; and

(b) Prior thereto, permitting NCDOT to become the transferee
beneficiary under such letter of credit and to make drawings thereunder if NCDOT determines
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that:

() (A) Developer (or, if Developer makes the election under
Section 16.2.1.2(b), the Contractor) has breached or failed to perform such obligations, (B) the
letter of credit has become subject to NCDOT's right to draw thereon under Section 17.3.7 and
(C) the Collateral Agent has failed to draw on such letter of credit for the purpose of causing the
performance of such obligations by or on behalf of Developer (or, if Developer makes the
election under Section 16.2.1.2(b), the Contractor) within ten days after NCDOT delivers written
notice of such breach to Developer and the Collateral Agent; or

(ii) (A) The letter of credit will expire within 45 days, (B)
NCDOT has not received a certified copy of a replacement or extension of the letter of credit
with required transfer documents, and (C) NCDOT has no actual knowledge of a prior, full draw
on the expiring letter of credit by the Collateral Agent.

At a minimum, such transfer documents shall include a certified copy of the letter of credit and a
present, executed transfer and assignment of the beneficiary rights from the Collateral Agent to
NCDOT,; and the letter of credit shall expressly authorize such transfer without condition and
permit draw without presentation of the original letter of credit.

16.2.1.9 Each Payment Bond and Performance Security shall be released
upon Final Completion; provided, however, that in the event there is a Claim against a Payment
Bond or Performance Security pending at Final Completion, such Payment Bond or
Performance Security shall be released upon final resolution of such Claim.

16.2.2 Applicability to Subsequent Secured Work

16.2.2.1 The requirements of this Section 16.2 shall apply in connection
with Upgrades, new improvements, and reconstruction or rehabilitation during the Term (i.e.,
subsequent Secured Work). Prior to commencing any such subsequent Secured Work,
Developer shall obtain NCDOT'’s written approval of the form and amount of Payment Bond
and Performance Security for such subsequent Secured Work.

16.2.2.2 Whenever Developer is performing subsequent Secured Work,
Developer shall deliver to NCDOT, within 20 days after the end of each calendar month until
final acceptance of the Construction Work related to such subsequent Secured Work, written
certificates regarding payment and affidavits of wages paid in the form of certificate in
Attachment 2 to Exhibit 5.

16.2.3 Security from O&M Contractors

In the event Developer obtains a Payment Bond or Performance Security from any O&M
Contractor, Developer shall cause NCDOT to be named at issuance of such Payment Bond and
Performance Security as an additional obligee or beneficiary (as applicable), and shall deliver a
certified copy thereof, with the multiple obligee rider or other comparable documentation, to
NCDOT within ten days after issuance.

16.2.4 NTP1 Work Payment Bond

16.2.4.1 Developer shall obtain and deliver to NCDOT an NTP1 Work
Payment Bond in the amount of 100% of the aggregate amount identified in the NTP1 Schedule
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of Values. Developer shall provide the Payment Bond in accordance with the requirements of
this Section 16.2.

16.2.4.2 Developer may elect to (a) procure the NTP1 Work Payment Bond
directly, so it is security for Developer's payment obligations to Contractors and laborers
performing the NTP1 Work, or (b) deliver multiple NTP1 Work Payment Bonds (i) from each
Design-Build Contractor and (ii) from any other prime Contractor performing the NTP1 Work, so
that each such NTP1 Work Payment Bond is security for payment to subcontractors and
laborers of the respective entity’s payment obligations for the NTP1 Work.

16.2.4.3 The NTP1 Work Payment Bond shall be in the form set forth in
Exhibit 20-E. Any bond furnished under this Section 16.2.4 must be issued by a Surety or an
insurance company licensed in the State to issue bonds in the State, listed on the Department
of the Treasury’s Listing and Approved Sureties (http://fms.treas.gov/c570/c570.html) and rated
in the top two categories by two of the three Rating Agencies or at least A-: VIII or better
according to A.M. Best's Financial Strength Rating and Financial Size Category, except as
otherwise approved in writing by NCDOT in its good faith discretion.

16.3 Letters of Credit

16.3.1 General Provisions

Wherever in the CA Documents Developer has the option or obligation to deliver to
NCDOT a letter of credit for the benefit of NCDOT, the following provisions shall apply except to
the extent expressly provided otherwise in the CA Documents:

16.3.1.1 The letter of credit shall:
@) Be a standby letter of credit;

(b) Be issued by a financial institution with a credit rating of “A-“ or
“A3" (as applicable) or better from one of the Rating Agencies and with an office in Raleigh,
North Carolina at which the letter of credit can be presented for payment or with an office
elsewhere in the United States if the letter of credit can be presented for payment by facsimile
or by electronic means;

(© Be in form approved by NCDOT in its good faith discretion;

(d) Be payable immediately, conditioned only on written presentment
from NCDOT to the issuer of a sight draft drawn on the letter of credit and a certificate stating
that NCDOT has the right to draw under the letter of credit in the amount of the sight draft, up to
the amount due to NCDOT, without requirement to present the original letter of credit;

(e) Provide an expiration date not earlier than one year from date of

issue;

) Allow for multiple draws; and

(9) Name NCDOT beneficiary.
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16.3.1.2 NCDOT shall have the right to draw on the letter of credit as and
when provided in Section 17.3.7 for draws under clause (a) below and without prior notice to
Developer for draws under clause (b) below, unless otherwise expressly provided in the CA
Documents with respect to the letter of credit, if (a) Developer has failed to pay or perform
when due the duty, obligation or liability under the CA Documents for which the letter of credit
is held or (b) Developer for any reason fails to deliver to NCDOT a new or replacement letter of
credit, on the same terms, or at least a one year extension of the expiration date of the existing
letter of credit, by not later than 45 days before such expiration date, unless the applicable
terms of the CA Documents expressly require no further letter of credit with respect to the duty,
obligation or liability in question. For all draws conditioned on prior written notice from NCDOT
to Developer, no such notice shall be required if it would preclude draw before the expiration
date of the letter of credit. Draw on the letter of credit shall not be conditioned on prior resort to
any other security or Developer. If NCDOT draws on the letter of credit under clause (a)
above, NCDOT shall use and apply the proceeds as provided in the CA Documents for such
letter of credit. If NCDOT draws on the letter of credit under clause (b) above, NCDOT shall be
entitled to draw on the full face amount of the letter of credit and shall retain such amount as
cash security to secure the obligations under the letter of credit without payment of interest to
Developer.

16.3.1.3 NCDOT shall use and apply draws on letters of credit toward
satisfying the relevant obligation of Developer (or, if applicable, any other Person for which the
letter of credit is performance security). If NCDOT receives proceeds of a draw in excess of
the relevant obligation, NCDOT shall promptly refund the excess to Developer (or such other
Person) after all relevant obligations are satisfied in full.

16.3.1.4 Developer's sole remedy in connection with the improper
presentment or payment of sight drafts drawn under letters of credit shall be to obtain from
NCDOT a refund of the proceeds which are misapplied, interest thereon, at a floating rate
equal to the LIBOR in effect from time to time plus 200 basis points, from the date of improper
draw until repaid, and subject to Section 17.6.4, reimbursement of the reasonable costs
Developer incurs as a result of such misapplication; provided, however, that at the time of such
refund Developer increases the amount of the letter of credit to the amount (if any) then
required under applicable provisions of this Agreement. Developer acknowledges that the
presentment of sight drafts drawn upon a letter of credit could not under any circumstances
cause Developer injury that could not be remedied by an award of money damages, and that
the recovery of money damages would be an adequate remedy. Accordingly, Developer
covenants (a) not to request or instruct the issuer of any letter of credit to refrain from paying
any sight draft drawn under the letter of credit and (b) not to commence or pursue any legal
proceeding seeking, and Developer irrevocably waives and relinquishes any right, to enjoin,
restrain, prevent, stop or delay any draw on any letter of credit.

16.3.1.5 Developer shall obtain and furnish all letters of credit and
replacements thereof at its sole cost and expense, and shall pay all charges imposed in
connection with NCDOT's presentment of sight drafts and drawing against letters of credit or
replacements thereof, except as provided in Section 16.3.1.4.

16.3.1.6 In the event NCDOT makes a permitted assignment of its rights
and interests under this Agreement, Developer shall cooperate so that concurrently with the
effectiveness of such assignment, either replacement letters of credit for, or appropriate
amendments to, the outstanding letters of credit shall be delivered to the assignee naming the
assignee as beneficiary, at no cost to Developer.
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16.3.1.7 NCDOT acknowledges that if the letter of credit is performance
security for a Person other than Developer (e.g., a Key Contractor), NCDOT’s draw may only
be based on the underlying obligations of such Person.

16.3.2 Special Letter of Credit Provisions

Any terms and conditions applicable to a particular letter of credit which Developer or a
Lender is required to or may provide under this Agreement are set forth in the provisions of this
Agreement describing such letter of credit.

16.4 Guarantees

16.4.1 In the event Developer, any Affiliate or any Lender receives from any Person a
guaranty of payment or performance of any obligation(s) of a Key Contractor, Developer shall
cause such Person to (a) expressly include NCDOT as a guaranteed party under such
guaranty, with the same protections and rights of notice, enforcement and collection as are
available to any other guaranteed party and (b) deliver to NCDOT a duplicate original of such
guaranty. Such guaranty shall provide that the rights and protections of NCDOT shall not be
reduced, waived, released or adversely affected by the acts or omissions of any other
guaranteed party, other than through the rendering of payment and performance to another
guaranteed party.

16.4.2 NCDOT agrees to forebear from exercising remedies under any such guaranty
so long as Developer or a Lender is diligently pursuing remedies thereunder.

16.5 Indemnity by Developer

16.5.1 Subject to Section 16.5.2, Developer shall release, protect, defend, indemnify
and hold harmless the Indemnified Parties from and against any and all claims, causes of
action, suits, judgments, investigations, legal or administrative proceedings, demands and
Losses, including Third Party Claims and Third Party Losses, arising out of, relating to or
resulting from:

16.5.1.1 The breach or alleged breach of the CA Documents by Developer;

16.5.1.2 The failure or alleged failure by any Developer-Related Entity to
comply with the Governmental Approvals, any applicable Environmental Laws or other Laws
(including Laws regarding Hazardous Materials Management) associated with the performance
of the Work;

16.5.1.3 Any alleged patent or copyright infringement or other allegedly
improper appropriation or use by any Developer-Related Entity of trade secrets, patents,
proprietary information, know-how, copyright rights or inventions in performance of the Work, or
arising out of any use in connection with the Project of methods, processes, designs,
information, or other items furnished or communicated to NCDOT or another Indemnified Party
pursuant to the CA Documents; provided, however, that this indemnity shall not apply to any
infringement resulting from NCDOT’s failure to comply with specific written instructions
regarding use provided to NCDOT by Developer;
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16.5.1.4 The negligence, recklessness or willful misconduct, bad faith or
fraud, breach of applicable Law or contract, or other culpable act of any Developer-Related
Entity in or associated with performance of the Work;

16.5.1.5 Any and all claims by any governmental or taxing authority
claiming taxes based on gross receipts, purchases or sales, the use of any property or income
of any Developer-Related Entity with respect to any payment for the Work made to or earned by
any Developer-Related Entity;

16.5.1.6 Any and all stop notices, liens and claims filed in connection with
the Work, including all expenses and attorneys’, accountants' and expert witness fees and costs
incurred in discharging any stop notice, lien or claim, and any other liability to Contractors,
laborers and Suppliers for failure to pay sums due for their work, services, materials, goods,
equipment or supplies, provided that NCDOT is not in default in payments owing (if any) to
Developer with respect to such Work;

16.5.1.7 Any actual or threatened Developer Release of Hazardous
Materials;

16.5.1.8 The claim or assertion by any other developer or contractor that
any Developer-Related Entity interfered with or hindered the progress or completion of work
being performed by the other contractor or developer, or failed to cooperate reasonably with the
other developer or contractor, so as to cause inconvenience, disruption, delay or loss, except
where the Developer-Related Entity was not in any manner engaged in performance of the
Work;

16.5.1.9 Any dispute or claim by a Utility Owner related to any Developer-
Related Entity’s performance of, or failure to perform, the obligations under any Developer Utility
Adjustment Agreement;

16.5.1.10 (a) Any Developer-Related Entity’s breach of or failure to perform
an obligation that NCDOT owes to a third Person, including Governmental Entities, under Law
or under any agreement between NCDOT and a third Person, where NCDOT has delegated
performance of the obligation to Developer pursuant to the terms of the CA Documents or
(b) the acts or omissions of any Developer-Related Entity related to the Project which render
NCDOT unable to perform or abide by an obligation that NCDOT owes to a third Person,
including Governmental Entities, under any agreement between NCDOT and a third Person,
where the agreement is previously disclosed or known to Developer;

16.5.1.11 The fraud, bad faith, arbitrary or capricious acts, willful
misconduct, negligence or violation of Law or contract by any Developer-Related Entity in
connection with Developer's performance of real property acquisition services under the CA
Documents;

16.5.1.12 Inverse condemnation, trespass, nuisance, interference with use
and enjoyment of property or similar taking of or harm to real property by reason of (a) the
failure of any Developer-Related Entity to comply with Good Industry Practice, requirements of
the CA Documents, Developer Management Plan or Governmental Approvals, (b)the
intentional misconduct or negligence of any Developer-Related Entity, or (c) the entry onto or
encroachment upon another’s property by any Developer-Related Entity;
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16.5.1.13 If applicable, any violation of any federal or state securities or
similar law by any Developer-Related Entity, or Developer's failure to comply with any
requirement necessary to preserve the tax exempt status of interest paid on the PABs; or

16.5.1.14 Errors, inconsistencies or other Defects in the design or
construction of the Project performed by any Developer-Related Entity and/or of Utility
Adjustments included in the Design Work and/or Construction Work.

16.5.2 Subject to the releases and disclaimers herein, including all the provisions set
forth in Section 6.3.8, Developer's indemnity obligation shall not extend to any Third Party
Claims and Third Party Losses to the extent caused or contributed to by:

16.5.2.1 The negligence, recklessness or willful misconduct, bad faith or
fraud of the Indemnified Party;

16.5.2.2 NCDOT's breach of any of its obligations under the CA
Documents;

16.5.2.3 An Indemnified Party’s violation of any Laws or Governmental
Approvals;

16.5.2.4 Any material defect inherent in a prescriptive design, construction,

operations or maintenance specification included in the Technical Provisions or Technical
Documents that was not drafted or provided by a Developer-Related Entity, but only where prior
to occurrence of the Third Party Loss Developer complied with such specification and did not
actually know, or would not reasonably have known, while exercising reasonable diligence, that
it was deficient or, if Developer actually knew of the deficiency, unsuccessfully sought NCDOT's
waiver or approval of a Deviation from such specification;

16.5.2.5 The negligence, recklessness, willful misconduct, bad faith or
fraud of Developer's shareholders, partners, joint venture members and/or members in
connection with matters unrelated to the Project or the Work; or

16.5.2.6 A Relief Event provided that Developer has fully complied with its
obligations as set forth in the CA Documents.

16.5.3 In claims by an employee of Developer, a Contractor, anyone directly or
indirectly employed by them or anyone for whose acts they may be liable, the indemnification
obligation under this Section 16.5 shall not be limited by a limitation on the amount or type of
damages, compensation or benefits payable by or for Developer or a Contractor under workers’
compensation, disability benefit or other employee benefits laws.

16.5.4 For purposes of this Section 16.5, “Third Party Claim” includes a claim, dispute,
disagreement, cause of action, demand, suit, action, judgment, investigation, or legal or
administrative proceeding which (a) is asserted, initiated or brought by any Indemnified Party’s
employee, agent or contractor against an Indemnified Party, (b) is within the scope of the
indemnities and (c) is not covered by the Indemnified Party’s worker’'s compensation program.
For purposes of this Section 16.5, “Third Party Loss” includes any actual or alleged Loss
sustained or incurred by such employee, agent or contractor.

16.5.5 NCDOT and the State shall have no obligation to indemnify Developer.
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16.5.6 The requirement to provide an indemnity as specified in Article 16 is not intended
to provide NCDOT with an alternative cause of action against Developer for damages incurred
directly by NCDOT with respect to the event giving rise to the indemnification obligation.

16.6 Defense and Indemnification Procedures

16.6.1 If any of the Indemnified Parties receives notice of a claim that it believes is
within the scope of the indemnities under Section 16.5, NCDOT shall by writing as soon as
practicable after receipt of the claim from such Indemnified Party, (a) inform Developer of the
claim, (b) send to Developer a copy of all written materials NCDOT has received asserting such
claim and (c) notify Developer that should no insurer accept defense of the claim, the
Indemnified Party will conduct its own defense unless Developer accepts the tender of the claim
in accordance with Section 16.6.3. As soon as practicable after Developer receives notice of a
claim or otherwise has actual knowledge of a claim, it shall tender the claim in writing to the
insurers under all potentially applicable Insurance Policies and comply with all notice
requirements contained in such Insurance Policies. NCDOT and other Indemnified Parties also
shall have the right to tender such claims to such insurers.

16.6.2 Subject Section 16.6.4, if the insurer under any applicable Insurance Policy
accepts the tender of defense, NCDOT and Developer shall cooperate in the defense as
required by the Insurance Policy. If no insurer under potentially applicable Insurance Policies
provides defense, then Section 16.6.3 shall apply.

16.6.3 If the defense is tendered to Developer, then within 30 days after receipt of the
tender it shall notify the Indemnified Party whether it has tendered the matter to an insurer and
(if not tendered to an insurer or if the insurer has rejected the tender) shall deliver a written
notice stating that Developer:

16.6.3.1 Accepts the tender of defense and confirms that the claim is
subject to full indemnification hereunder without any "reservation of rights“ to deny or disclaim
full indemnification thereafter;

16.6.3.2 Accepts the tender of defense but with a "reservation of rights” in
whole or in part, with a detailed statement as to the reasons for the “reservation of rights”; or

16.6.3.3 Rejects the tender of defense based on a determination that it is
not required to indemnify against the claim under the terms of this Agreement, with a detailed
statement as to the reasons for the denial.

16.6.4 If Developer accepts the tender of defense under Section 16.6.3.1, Developer
shall have the right to select legal counsel for the Indemnified Party, subject to prior written
approval by the Attorney General of the State, and Developer shall otherwise control the
defense of such claim, including settlement. The foregoing shall not relieve Developer's
obligations to bear the fees and costs of defending and settling such claim. During such
defense:

16.6.4.1 Developer shall fully and regularly inform the Indemnified Party
and the Office of the Attorney General of the State of the progress of the defense and of any
settlement discussions; and
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16.6.4.2 The Indemnified Party shall fully cooperate in said defense,
provide to Developer all materials and access to personnel it requests as necessary for
defense, preparation and trial and which or who are under the control of or reasonably
available to the Indemnified Party, and maintain the confidentiality of all communications
between it and Developer concerning such defense.

16.6.5 If Developer responds to the tender of defense as specified in Sections 16.6.3.2
or 16.6.3.3, the Indemnified Party shall be entitled to select its own legal counsel and otherwise
control the defense of such claim, including settlement. The foregoing shall not relieve
Developer’s obligations to bear the reasonable fees and costs of defending and settling such
claim.

16.6.6 The Indemnified Party may retain separate legal counsel and assume its own
defense by delivering to Developer written notice of such election and the reasons therefor, if
the Indemnified Party, at the time it gives notice of the claim or at any time thereafter,
reasonably determines that:

16.6.6.1 A conflict exists between it and Developer which prevents or
potentially prevents Developer from presenting a full and effective defense;

16.6.6.2 Developer is otherwise not providing an effective defense in
connection with the claim; or

16.6.6.3 Developer lacks the financial capacity to satisfy potential liability or
to provide an effective defense.

16.6.7 If the Indemnified Party is entitled to retain separate legal counsel and elects to
conduct its own defense pursuant hereto of a claim for which it is entitled to indemnification,
Developer shall reimburse on a current basis all reasonable costs and expenses, including
attorney’s fees, the Indemnified Party incurs in investigating and defending. In the event the
Indemnified Party is entitled to retain separate legal counsel and elects to conduct its own
defense, then:

16.6.7.1 In the case of a defense conducted under Section 16.6.3.1, it shall
have the right to settle or compromise the claim with Developer’s prior written consent, which
shall not be unreasonably withheld or delayed;

16.6.7.2 In the case of a defense conducted under Section 16.6.3.2, it shall
have the right to settle or compromise the claim with Developer’s prior written consent, which
shall not be unreasonably withheld or delayed, or with approval of the court following
reasonable notice to Developer and opportunity to be heard and without prejudice to the
Indemnified Party’s rights to be indemnified by Developer; and

16.6.7.3 In the case of a defense conducted under Section 16.6.3.3, it shall
have the right to settle or compromise the claim without Developer's prior written consent and
without prejudice to its rights to be indemnified by Developer.

16.6.8 A refusal of, or failure to accept, a tender of defense, as well as any Dispute
over whether an Indemnified Party which has assumed control of defense is entitled to do so
under Section 16.6.6, shall be submitted in accordance with the Dispute Resolution Procedures.
Developer shall be entitled to contest an indemnification claim and pursue, through the Dispute
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Resolution Procedures, recovery of defense and indemnity payments it has made to or on
behalf of the Indemnified Party.

16.6.9 The Parties acknowledge that while Section 16.5 contemplates that Developer
will have responsibility for certain claims and liabilities arising out of its obligations to indemnify,
circumstances may arise in which there may be shared liability of the Parties with respect to
such claims and liabilities. In such case, where either Party believes a claim or liability may
entail shared responsibility and that principles of comparative negligence and indemnity are
applicable, it shall confer with the other Party on management of the claim or liability in
guestion. If the Parties cannot agree on an approach to representation in the matter in
guestion, each shall arrange to represent itself and to bear its own costs in connection therewith
pending the outcome of such matter. Within 30 days subsequent to the final, non-appealable
resolution of the matter in question, whether by arbitration or by judicial proceedings, the Parties
shall adjust the costs of defense, including reimbursement of reasonable attorneys' fees and
other litigation and defense costs, in accordance with the indemnification arrangements of
Section 16.5, and consistent with the outcome of such proceedings concerning the respective
liabilities of the Parties on the third party claim.

16.6.10 In determining responsibilities and obligations for defending suits pursuant to
this Section 16.6, specific consideration shall be given by the Parties to the following factors:
(a) the party performing the activity in question, (b) the location of the activity and incident,
(c) contractual arrangements then governing the performance of the activity, and (d) allegations
of respective fault contained in the claim.

ARTICLE 17. DEFAULT; REMEDIES; DISPUTE RESOLUTION
17.1 Default by Developer; Cure Periods

17.1.1 Developer Default

Subject to relief from its performance obligations pursuant to Sections 13.1.5.1 and
13.1.5.2, Developer shall be in breach under this Agreement upon the occurrence of any one or
more of the following events or conditions (each a “Developer Default”):

17.1.1.1 Developer (a) fails to begin the applicable Work within 30 days
following the issuance of NTP2, or (b) fails to satisfy all conditions to issuance of NTP2 required
to be satisfied by Developer under Section 7.5.2.2 by the NTP2 Conditions Deadline;

17.1.1.2 An Abandonment;

17.1.1.3 Developer fails to achieve Substantial Completion for all of the
Project Sections by the Long Stop Date, as the same may be extended pursuant to this
Agreement;

17.1.1.4 Developer fails to make any payment due NCDOT under the CA
Documents when due, or fails to deposit funds to any reserve or account in the amount and
within the time period required by this Agreement; provided that such payment or deposit is not
the subject of a Claim pending resolution pursuant to the Dispute Resolution Procedures (and
such payment or deposit is not otherwise required to be deposited into a reserve or action
pending such resolution);
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17.1.15 There occurs any use of the Project or Airspace or any portion
thereof by any Developer-Related Entity in violation of this Agreement, the Technical Provisions,
Technical Documents, Governmental Approvals or Laws;

17.1.1.6 There occurs any Closure of a material portion of the Project,
including any Lane Closure or Road Closure, except to the extent such Closure is beyond the
control of a Developer-Related Entity or except as expressly permitted otherwise in this
Agreement, the Technical Provisions and the NCDOT-approved Traffic Management Plan;

17.1.1.7 Any representation or warranty in the CA Documents made by
Developer, or any certificate, schedule, report, instrument or other document delivered by or on
behalf of Developer to NCDOT pursuant to the CA Documents is false or materially misleading
or materially inaccurate when made or omits any required material information when made;

17.1.1.8 Developer fails to obtain, provide and maintain any insurance,
bonds, guarantees, letters of credit or other performance security as and when required under
the CA Documents for the benefit of relevant parties, or fails to comply with any requirement of
this Agreement pertaining to the amount, terms or coverage of the same;

17.1.1.9 Developer makes or attempts to make or suffers a voluntary or
involuntary assignment or transfer of all or any portion of this Agreement, the Project or
Developer’'s Interest, or there occurs an Equity Transfer or Change of Control in violation of
Article 21;

17.1.1.10 Developer fails to timely observe or perform or cause to be
observed or performed any other material covenant, agreement, obligation, term or condition
required to be observed or performed by Developer under the CA Documents, including
material failure to perform the Design Work, Construction Work, O&M Work or any material
portion thereof in accordance with the CA Documents; provided, however, that this Section
17.1.1.10 shall not apply to Developer Defaults specifically addressed by other provisions of this
Section 17.1.1;

17.1.1.11  After exhaustion of all rights of appeal, there occurs any
suspension or debarment (distinguished from ineligibility due to lack of financial qualifications),
or there goes into effect an agreement for voluntary exclusion, of Developer, any affiliate of
Developer (as “affiliate” is defined in 29 CFR 98.905 or successor regulation of similar import),
or any Key Contractor whose work is not completed, from bidding, proposing or contracting with
any federal or State department or agency;

17.1.1.12 There occurs any Persistent Developer Default, NCDOT delivers
to Developer written notice of the Persistent Developer Default, and either (a) Developer fails to
deliver to NCDOT, within 30 days after such notice is delivered, a remedial plan meeting the
requirements for approval set forth in Section 17.3.6 or (b) Developer fails to fully comply with
the schedule or specific elements of, or actions required under, the approved remedial plan;

17.1.1.13 Developer commences a voluntary case seeking liquidation,
reorganization or other relief with respect to itself or its debts under any U.S. or foreign
bankruptcy, insolvency or other similar Law now or hereafter in effect, seeks the appointment of
a trustee, receiver, liquidator, custodian or other similar official of it or any substantial part of its
assets; becomes insolvent, or generally does not pay its debts as they become due; admits in
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writing its inability to pay its debts; makes an assignment for the benefit of creditors; or takes
any action to authorize any of the foregoing;

17.1.1.14  An involuntary case is commenced against Developer seeking
liquidation, reorganization, dissolution, winding up, a composition or arrangement with creditors,
a readjustment of debts or other relief with respect to Developer or Developer’'s debts under any
U.S. or foreign bankruptcy, insolvency or other similar Law now or hereafter in effect; seeking
the appointment of a trustee, receiver, liquidator, custodian or other similar official of Developer
or any substantial part of Developer’'s assets; seeking the issuance of a writ of attachment,
execution, or similar process; or seeking like relief, and such involuntary case shall not be
contested by Developer in good faith or shall remain undismissed and unstayed for a period of
60 days;

17.1.1.15 In any voluntary or involuntary case seeking liquidation,
reorganization or other relief with respect to Developer or its debts under any U.S. or foreign
bankruptcy, insolvency or other similar Law now or hereafter in effect, this Agreement is
rejected, including a rejection pursuant to 11 USC 8 365 or any successor statute;

17.1.1.16  Any voluntary or involuntary case or other act or event described
in Sections 17.1.1.13 and 17.1.1.14 shall occur (and in the case of an involuntary case shall not
be contested in good faith or shall remain undismissed and unstayed for a period of 60 days)
with respect to (a) any member of Developer with a material financial obligation owing to
Developer for equity or shareholder loan contributions, (b) any member of Developer for whom
transfer of ownership would constitute a Change of Control, or (c) any Guarantor of material
Developer obligations to NCDOT under the CA Documents, unless another Guarantor of the
same material Developer obligations then exists, is solvent, is not and has not been the debtor
in any such voluntary or involuntary case, has not repudiated its guaranty and is not in breach of
its guaranty;

17.1.1.17 Developer fails to achieve Financial Close by the Project
Financing Deadline, as such deadline may be extended pursuant to Section 4.1.3.2, 4.1.3.9 or
4.1.3.10, unless (a) the Agreement has been terminated pursuant to Section 19.13, 19.14 or
19.15 or (b) such failure is excused pursuant to Section 4.1.3.4;

17.1.1.18 Developer draws against or makes a false or materially misleading
representation in connection with a draw against any custodial account, trust account or other
reserve or account in violation of the terms and conditions of the CA Documents;

17.1.1.19 Developer fails to achieve Final Acceptance for a Project Section
by the applicable Final Acceptance Deadline, as may be extended pursuant to this Agreement;
or

17.1.1.20 Developer fails to achieve Final Completion by the Final
Completion Deadline, as may be extended pursuant to this Agreement.

17.1.2 Cure Periods

Subject to Section 17.2.2, for each Noncompliance Event, the cure periods set forth in
Section 23 of the Technical Provisions shall exclusively govern for the sole purpose of
assessing Noncompliance Points. For the purpose of NCDOT's exercise of other remedies,
subject to Section 17.2.2 and subject to remedies that this Article 17 expressly states may be
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exercised before lapse of a cure period, Developer shall have the following cure periods with
respect to the following Developer Defaults:

17.1.2.1 Respecting a Developer Default under Section 17.1.1.12(a) or
17.1.1.17, a period of five days after NCDOT delivers to Developer written notice of the
Developer Default;

17.1.2.2 Respecting a Developer Default under Section 17.1.1.1 (other
than Section 17.1.1.1(b)), 17.1.1.6, 17.1.1.8, 17.1.1.9 or 17.1.1.18, a period of 15 days after
NCDOT delivers to Developer written notice of the Developer Default; provided that (a) as to a
Developer Default under Section 17.1.1.6 such cure period shall not preclude or delay NCDOT's
immediate exercise, without notice or demand, of its remedy set forth in Section 17.3.2, and
(b) NCDOT shall have the right, but not the obligation, to effect cure, at Developer’s expense, if
a Developer Default under Section 17.1.1.8 continues beyond five days after such notice is
delivered;

17.1.2.3 Respecting a Developer Default under Section 17.1.1.1(b),
17.1.1.2, 17.1.1.4, 17.1.1.5 or 17.1.1.12(b), a period of 30 days after NCDOT delivers to
Developer written notice of the Developer Default;

17.1.2.4 Respecting a Developer Default under Section 17.1.1.7, 17.1.1.10
or_17.1.1.11, a period of 30 days after NCDOT delivers to Developer written notice of the
Developer Default; provided that (a) if the Developer Default is of such a nature that the cure
cannot with diligence be completed within such time period and Developer has commenced
meaningful steps to cure immediately after receiving the default notice, Developer shall have
such additional period of time, up to a maximum cure period of 180 days, as is reasonably
necessary to diligently effect cure, (b) as to Section 17.1.1.7, cure will be regarded as complete
when the adverse effects of the breach are cured, and (c) as to Section 17.1.1.11, if the
debarred, suspended or voluntarily excluded Person possesses such ownership or
management authority that the transfer thereof would constitute a Change of Control, cure will
be regarded as complete when Developer proves it has removed such Person from any position
or ability to manage, direct or control the decisions of Developer or to perform Work, and if the
debarred or suspended Person is a Key Contractor cure will be regarded as complete when
Developer replaces the Key Contractor with NCDOT’s prior written approval in its good faith
discretion as provided in Section 10.3.1;

17.1.2.5 Respecting a Developer Default under Section17.1.1.3,
Section 17.1.1.13, 17.1.1.14, or 17.1.1.15, no cure period, and there shall be no right to notice
of a Developer Default under Section 17.1.1.3, Section 17.1.1.13,17.1.1.14 or 17.1.1.15;

17.1.2.6 Respecting a Developer Default under Section 17.1.1.16, a period
of ten days from the date of the Developer Default to commence diligent efforts to cure, and 30
days to effect cure of such default by providing a letter of credit or payment to NCDOT or the
Collateral Agent for the benefit of the Project, in the amount of, as applicable, (a) the member’s
financial obligation for equity or shareholder loan contributions to or for the benefit of Developer
or (b) the Guarantor’s specified sum or specified maximum liability under its guaranty, or if none
is specified, the reasonably estimated maximum liability of the Guarantor; and

17.1.2.7 Respecting a Developer Default under Section 17.1.1.19 and
Section 17.1.1.20, a period of 120 days after NCDOT delivers Developer written notice of the
Developer Default.
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17.1.3 Certain Curative Actions: Status Report

17.1.3.1 If the Developer Default consists of imposing tolls in excess of that
permitted under this Agreement, such Developer Default shall be curable only by (a) reinstating
the tolls in effect immediately prior to the impermissible raise in tolls, unless waived by NCDOT,
and (b) disgorging to NCDOT any and all increases in Toll Revenues that would not have been
realized in the absence of such Developer Default, together with interest thereon, at a floating
rate equal to the LIBOR in effect from time to time plus 200 basis points, from the date of
collection until the date disgorged.

17.1.3.2 If the Developer Default consists of failure to give NCDOT a
required prior notice and opportunity to complete an applicable review and comment or approval
procedure under Section 6.3 before action is taken by Developer, such Developer Default shall
be curable only by (a) reversing or suspending the action until the notice and review and
comment or approval procedures are followed and completed, unless Developer finished the
action before receiving the notice of Developer Default or unless waived by NCDOT, and
(b) disgorging to NCDOT any and all increases in Toll Revenues that would not have been
realized in the absence of such Developer Default.

17.1.3.3 If the Developer Default consists of any Developer activity or
failure to act which constitutes a change from Developer’s activities immediately prior to the
Developer Default, such Developer Default shall be curable only by (a) reinstating the activity as
it was being performed immediately prior to the Developer Default and (b) disgorging to NCDOT
any and all increases in Toll Revenues that would not have been realized in the absence of
such Developer Default.

17.1.34 For any Developer Default for which a Warning Notice has been
delivered by NCDOT to Developer, Developer may request from NCDOT a status report as to
Developer's progress in effecting a cure, by delivering to NCDOT a written request
accompanied by Developer’s own report as to its progress in effecting a cure. NCDOT shall
provide its response within ten Business Days after receipt of Developer’s written request and
report. The response shall be provided solely for purposes of informing Developer as to
NCDOT's view of the progress in effecting a cure for the Developer Default, shall not constitute
an admission of any fact, shall not be admissible in evidence for any purpose, shall not form the
basis for any Dispute or Claim, and shall not limit in any way NCDOT's right to terminate this
Agreement in accordance with Section 19.3 should cure not be effected within the relevant
period.

17.2 Warning Notices

17.2.1 Warning Notice Events

Without prejudice to any other right or remedy available to NCDOT, NCDOT may deliver
a written notice (a “Warning Notice”) to Developer, with a copy to the Collateral Agent for the
senior and first tier subordinate Security Documents, stating explicitly that it is a “Warning
Notice” and stating in reasonable detail the matter or matters giving rise to the notice and, if
applicable, amounts due from Developer, and reminding Developer of the implications of such
notice, whenever there occurs any of the following:
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17.2.1.1 Any Developer Default under Section 17.1.1.1, 17.1.1.2, 17.1.1.4
(but only for a material failure to pay or deposit), 17.1.1.5 (but only if material), 17.1.1.6 (but only
if it affects a material portion of the Project), 17.1.1.9,17.1.1.10, 17.1.1.12 0or 17.1.1.16; or

17.2.1.2 Any other material Developer Default.

17.2.2 Effect of Warning Notice on Developer Cure Period

17.2.2.1 Any notice of a Developer Default issued under Section 17.1 may,
if it concerns a matter under Section 17.2.1, also be issued as a Warning Notice. In such case,
the cure period available to Developer, if any, shall be as set forth in Section 17.1.2.

17.2.2.2 If NCDOT issues a Warning Notice under Section 17.2.1 for any
Developer Default after it issues a notice of such Developer Default, then the cure period
available to Developer, if any, for such Developer Default before NCDOT may seek to appoint a
receiver for Developer, remove Developer or terminate this Agreement on account of such
Developer Default shall be extended by the time period between the date the notice of such
Developer Default was issued and the date the Warning Notice is issued. No later issuance of a
Warning Notice shall extend the time when NCDOT may exercise any other remedy respecting
such Developer Default.

17.2.2.3 The issuance of a Warning Notice may trigger a Default
Termination Event as provided in Section 19.3.

17.3 NCDOT Remedies for Developer Default
17.3.1 Termination

In the event of any Developer Default that is or becomes a Default Termination Event,
NCDOT may terminate this Agreement in accordance with the terms hereof and thereupon
enter and take possession and control of the Project by summary proceeding available to
landlords under applicable Law, which termination shall, among other things, automatically
terminate all of Developer's rights under Articles 2 and 3, whereupon Developer shall take all
action required to be taken by Developer under Section 19.5.

17.3.2 Immediate NCDOT Entry and Cure of Wrongful Closure

Without awaiting lapse of the period to cure, in the event of any Developer Default under
Section 17.1.1.6, NCDOT may enter and take control of the Project to the extent NCDOT finds it
necessary to reopen and continue operations for the benefit of Developer and the public, until
such time as such breach is cured, or NCDOT terminates this Agreement in accordance with
the terms hereof. Except in the case of an Emergency, NCDOT will provide prior written notice
to Developer before exercising its rights under this Section 17.3.2. Developer shall pay to
NCDOT on demand NCDOT Recoverable Costs in connection with such action. So long as
NCDOT undertakes such action in good faith, even if under a mistaken belief in the occurrence
of such a Developer Default, such action shall not be deemed unlawful or a breach of this
Agreement, shall not expose NCDOT to any liability to Developer and shall not entitle Developer
to any other remedy, it being acknowledged that NCDOT has a high priority, paramount public
interest in providing and maintaining continuous public access to the Project. The foregoing
shall not, however, prevent Developer from taking its own actions to cure its breach.
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17.3.3 Remedies for Failure to Meet Safety Standards or Perform Safety
Compliance

17.3.3.1 Subject to Section 17.3.3.4, if at any time Developer fails to meet
any Safety Standard or timely perform Safety Compliance or NCDOT and Developer cannot
reach an agreement regarding the interpretation or application of a Safety Standard or the valid
issuance of a Safety Compliance Order within a period of time acceptable to NCDOT, acting
reasonably, NCDOT shall have the absolute right and entitlement to undertake or direct
Developer to undertake any work required to ensure implementation of and compliance with
Safety Standards as interpreted or applied by NCDOT or with the Safety Compliance Order. If
at any time a condition or deficiency of the Project violates any Law respecting health, safety or
right of use and access, including the Americans With Disabilities Act and regulations of the
Occupational Safety and Health Administration, NCDOT may take any immediate corrective
actions required.

17.3.3.2 To the extent that any work done pursuant to Section 17.3.3.1 is
undertaken by NCDOT and is reasonably necessary to comply with Safety Standards or
perform validly issued Safety Compliance Orders, Developer shall pay to NCDOT on demand
NCDOT Recoverable Costs in connection with such work, and NCDOT (whether it undertakes
the work or has directed Developer to undertake the work) shall have no obligation or liability to
compensate Developer for any Losses Developer suffers or incurs as a result thereof.

17.3.3.3 To the extent that any work done pursuant to Section 17.3.3.1 is
undertaken by NCDOT and is not reasonably necessary to comply with Safety Standards or
perform validly issued Safety Compliance Orders, NCDOT shall compensate Developer only for
Losses Developer suffers or incurs as a direct result thereof.

17.3.3.4 To the extent that any Safety Compliance Order work pursuant to
Section 17.3.3.1 is undertaken by Developer under written protest delivered prior to starting the
work and it is finally determined that the Safety Compliance work was not necessary, the
unnecessary work under the Safety Compliance Order shall be treated as an NCDOT Change.

17.3.3.5 Notwithstanding anything to the contrary contained in this
Agreement, if in the good faith judgment of NCDOT, Developer has failed to meet any Safety
Standards or perform Safety Compliance and the failure results in an Emergency or danger to
persons or property, and if Developer is not then diligently taking all necessary steps to rectify or
deal with such Emergency or danger, NCDOT may, without notice and without awaiting lapse of
the period to cure any breach, and in addition and without prejudice to its other remedies (but is
not obligated to), (a) immediately take such action as may be reasonably necessary to rectify
the Emergency or danger, in which event Developer shall pay to NCDOT on demand the cost of
such action, including NCDOT Recoverable Costs, or (b) suspend Construction Work and/or
close or cause to be closed any and all portions of the Project affected by the Emergency or
danger. So long as NCDOT undertakes such action in good faith, even if under a mistaken
belief in the occurrence of such failure or existence of an Emergency or danger as a result
thereof, such action shall not be deemed unlawful or a breach of this Agreement, shall not
expose NCDOT to any liability to Developer and shall not entitle Developer to any other remedy,
it being acknowledged that NCDOT has a high priority, paramount public interest in protecting
public and worker safety at the Project and adjacent and connecting areas. NCDOT'’s good
faith determination of the existence of such a failure, Emergency or danger shall be deemed
conclusive in the absence of clear and convincing evidence to the contrary. Immediately
following rectification of such Emergency or danger, as determined by NCDOT, acting
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reasonably, NCDOT shall allow the Construction Work to continue or such portions of the
Project to reopen, as the case may be.

17.3.4 NCDOT Step-in Rights

Upon the occurrence of a Developer Default and expiration, without full and complete
cure, of the cure period, if any, available to Developer, without necessity for a Warning Notice,
and without waiving or releasing Developer from any obligations, NCDOT shall have the right,
but not the obligation, for so long as such Developer Default remains uncured by NCDOT or
Developer, to pay and perform all or any portion of Developer's obligations and the Work that
are the subject of such Developer Defaults, as well as any other then-existing breaches or
failures to perform for which Developer received prior written notice from NCDOT but has not
commenced diligent efforts to cure.

17.3.4.1 In connection with such action, NCDOT may, only to the extent
reasonably required for or incident to curing the Developer Default or such other breaches or
failures to perform for which Developer is required to receive and has received prior written
notice from NCDOT but has not commenced and continued diligent efforts to cure:

(a) Perform or attempt to perform, or caused to be performed, such
Work;

(b) Employ security guards and other safeguards to protect the
Project;

(c) Spend such sums as are reasonably necessary to employ and
pay such architects, engineers, consultants and contractors and obtain materials and equipment
as may be required, without obligation or liability to Developer or any Contractors for loss of
opportunity to perform the same Work or supply the same materials and equipment;

(d) Draw on and use proceeds from any applicable payment and
performance bonds, letters of credit and other performance security to the extent available
under the terms thereof to pay the sums spent under clause (c) of this Section 17.3.4.1 or such
other amounts as are payable by Developer hereunder;

(e) Access and use funds from any applicable reserve or deposit
accounts, including funds deposited pursuant to the Project Trust Agreement, to the extent
available under the terms thereof to pay the sums spent under clause (c) of this Section
17.3.4.1 or such other amounts as are payable by Developer hereunder,

) Execute all applications, certificates and other documents as may
be required;

(9) Make decisions respecting, assume control over and continue
Work as may be reasonably required;

(h) Subject to Section 19.5.5 with respect to termination of the
Design-Build Contract and without prejudice to any claims or rights that the Design-Builder may
have against Developer under the Design-Build Contract, modify or terminate any contractual
arrangements in NCDOT’s good faith discretion, without liability for termination fees, costs or
other charges in accordance with the terms and conditions of those contractual arrangements,
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including the requirements of Section 10.3.2 of this Agreement;

() Meet with, coordinate with, direct and instruct contractors and
suppliers, process invoices and applications for payment from contractors and suppliers, pay
contractors and suppliers, and resolve claims of contractors, subcontractors and suppliers, and
for this purpose Developer irrevocably appoints NCDOT as its attorney-in-fact with full power
and authority to act for and bind Developer in its place and stead,;

)] Take any and all other actions as may be reasonably required or
incident to curing; and

(k) Prosecute and defend any action or proceeding incident to the
Work undertaken.

17.3.4.2 Developer shall reimburse NCDOT on demand NCDOT
Recoverable Costs in connection with the performance of any act or Work authorized by this
Section 17.3.4.

17.3.4.3 NCDOT shall have and is hereby granted a perpetual, non-
rescindable right of entry by NCDOT and its Authorized Representatives, contractors,
subcontractors, vendors and employees onto any construction, lay down, staging, borrow and
similar areas owned or leased by Developer, exercisable at any time or times without notice, for
the purpose of carrying out NCDOT's step-in rights under this Section 17.3.4. Neither NCDOT
nor any of its Authorized Representatives, contractors, subcontractors, vendor and employees
shall be liable to Developer in any manner for any inconvenience or disturbance arising out of its
entry onto such locations in order to perform under this Section 17.3.4, unless caused by the
gross negligence, recklessness, willful misconduct or bad faith of such Person. If any Person
exercises any right to pay or perform under this Section 17.3.4, it nevertheless shall have no
liability to Developer for the sufficiency or adequacy of any such payment or performance, or for
the manner or quality of design, construction, operation or maintenance, unless caused by the
gross negligence, recklessness, willful misconduct or bad faith of such Person.

17.3.4.4 NCDOT'’s rights under this Section 17.3.4 are subject to the right
of any Surety under payment and performance bonds to assume performance and completion
of all bonded work.

17.3.45 In the case of a Developer Default which would either immediately
or, following the applicable cure period or the giving of notice or both, constitute a Default
Termination Event enabling NCDOT to terminate or suspend its obligations under the CA
Documents, NCDOT's rights under this Section 17.3.4 are subject to Lender rights to cure under
the Lender’'s Direct Agreement; provided, however, that NCDOT may continue exercise of its
step-in rights until the Lender obtains possession and notifies NCDOT that it stands ready to
commence good faith, diligent curative action. In the case of any other Developer Default,
NCDOT'’s rights under this Section 17.3.4 are subject to the exercise of step-in rights by the
Collateral Agent under the senior Security Documents; provided, however, that the Collateral
Agent (a) delivers to NCDOT written notice of the Collateral Agent’s decision to exercise step-in
rights, and commences the good faith, diligent exercise of such step-in rights, within the cure
period available to Developer with respect to the Developer Default in question, and (b)
thereafter continues such good faith, diligent exercise of remedies until the Developer Default is
fully and completely cured.
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17.3.4.6 In the event NCDOT takes action described in this Section 17.3.4
and it is later finally determined that NCDOT lacked the right to do so because there did not
occur a Developer Default and expiration, without full and complete cure, of the cure period, if
any, available to Developer, then NCDOT's action shall be treated as a Directive Letter for an
NCDOT Change.

17.3.5 Damages; Offset

17.3.5.1 Subject to Sections 17.3.10 and 17.3.11 and the provisions on
liquidated damages set forth in Section 17.4, NCDOT shall be entitled to recover any and all
damages available at Law (subject to the duty at Law to mitigate damages and without
duplicative recovery) on account of the occurrence of a Developer Default, including, but not
limited to, to the extent available at Law, (a) loss of any compensation due NCDOT under the
CA Documents proximately caused by the Developer Default, (b) costs to remedy any defective
part of the Work, (c) costs to rectify any breach or failure to perform by Developer and/or to
bring the condition of the Project to the standard it would have been in if Developer had
complied with its obligations to perform the Work in accordance with the CA Documents,
(d) costs to NCDOT to terminate, take over the Project, re-procure and replace Developer, (e)
delay costs; and (f) increases in costs to NCDOT to complete the Project if not completed,
together, in each case, with interest thereon from and after the date any amount becomes due
to NCDOT until paid at a floating rate equal to the LIBOR in effect from time to time plus 200
basis points or other rate specified therefor in this Agreement. Developer shall owe any such
damages that accrue after the occurrence of the Developer Default and the delivery of notice
thereof, if any, required by this Agreement regardless of whether the Developer Default is
subsequently cured.

17.3.5.2 NCDOT may deduct and offset any Claim amount owing to it, from
and against any amounts NCDOT may owe to Developer or any Affiliate, including any payment
of the Public Funds Amount and Annual O&M Payments; provided that if the Claim is subject to
a good faith Dispute by Developer, such Claim amount shall not be deducted or offset until such
Claim has been liquidated through the Dispute Resolution Procedures or otherwise agreed to by
the Parties.

17.3.5.3 If the Claim amount is disputed in good faith by Developer or not
liquidated through Dispute Resolution Procedures or otherwise agreed to by the Parties,
NCDOT shall have the following rights.

(a) NCDOT may elect to exercise its rights pursuant to the Project
Trust Agreement and direct the transfer of funds from the Toll Revenue Account to the NCDOT
Claims Account up to the disputed portion of the Claim in accordance with the provisions of the
Project Trust Agreement. Upon liquidation, the disputed portion of the Claim may be satisfied
first from the amounts held in the NCDOT Claims Account, and then through NCDOT'’s right of
offset with respect to the liquidated Claim amounts.

(b) For each Claim in excess of $1 million, NCDOT may elect, by
written notice to Developer, to require from Developer a letter of credit in any amount NCDOT
designates in its notice, up to the lesser of (i) 50 percent of the disputed portion of the Claim
less the amount of funds, if any, held in the NCDOT Claims Account for such Claim or (i) the
letter of credit cap. For purposes of this clause (b), (A) the “letter of credit cap” shall initially be
$10 million, (B) on January 1 of every year following the Effective Date, the letter of credit cap
shall be adjusted by a percentage equal to the percentage increase in the CPI between the CPI

North Carolina Department of Transportation CA
I-77 HOT Lanes Project - 138 - Volume Il - Request for Proposals
Addendum No. 7



for the second to last December before the date of the increase and the CPI for the last
December before the date of the increase and (C) in addition to the adjustment in clause (B), on
the date that is five years prior to the end of the Term, the “letter of credit cap” shall double from
the amount immediately prior to such date. Developer shall deliver such letter of credit to
NCDOT within 30 days after NCDOT delivers such notice to Developer. If a Developer Default
occurs because Developer for any reason does not deliver such letter of credit as and when
required and fails to cure such Developer Default within the cure period therefor, NCDOT shall
have the right, without further notice or demand, and in addition to any other remedies, to
deliver a certificate to Developer and the trustee under the Project Trust Agreement stating that
Developer has failed to deliver the letter of credit on the terms and within the time required
hereunder, in which case daily transfers of funds from the Toll Revenue Account to the NCDOT
Claims Account shall be as provided in the Project Trust Agreement. NCDOT shall have the
right to draw on such letter of credit as provided in Section 16.3.1.2, except that draw under
Section 16.3.1.2(a) shall be conditioned upon liquidation of the disputed Claim through Dispute
Resolution Procedures or otherwise and failure of Developer to pay the Claim, together with
interest thereon, within 30 days after final determination of the Claim. In the event the amount
of the disputed Claim as finally determined, through Dispute Resolution Procedures or
otherwise, is less than the amount of the letter of credit, NCDOT shall reimburse Developer for a
portion of the fees charged for the letter of credit in the same ratio that the face amount of the
letter of credit in excess of the finally determined amount of the Claim bears to the full face
amount of the letter of credit. Reimbursement shall be due 30 days after NCDOT receives from
Developer documentation of the letter of credit fees Developer has paid. If NCDOT receives
such documentation by not later than ten Business Days before it draws on the letter of credit,
NCDOT shall reduce its draw on the letter of credit by the portion of the fees to be reimbursed,
in satisfaction of its obligation to reimburse.

17.3.6 Remedial Plan Delivery and Implementation

17.3.6.1 Developer recognizes and acknowledges that a pattern or practice
of continuing, repeated or numerous Noncompliance Events, whether such Noncompliance
Events are cured or not, will undermine the confidence and trust essential to the success of the
public-private arrangement under the CA Documents and will have a material, cumulative
adverse impact on the value of the CA Documentsto NCDOT. Developer acknowledges and
agrees that measures for determining the existence of such a pattern or practice described in
the definition of Persistent Developer Default are a fair and appropriate objective basis to
conclude that such a pattern or practice will continue.

17.3.6.2 Developer shall be required to prepare and submit a remedial plan
for NCDOT approval (a) within 30 Days of written notice from NCDOT that NCDOT intends to
exercise its rights pursuant to Section 18.5.1.1; (b) within 30 Days of written notice from
NCDOT that NCDOT intends to exercise its rights pursuant to Section 18.5.2.1; or (c) within 30
days after written notice from NCDOT of a Persistent Developer Default. The remedial plan
shall set forth a schedule and specific actions to be taken by Developer to improve its
performance and reduce Developer’'s cumulative number of Noncompliance Points assessed
under Section 18.3 and cumulative number of Noncompliance Event to perform to the point that
the conditions giving rise to the remedial plan will not continue. Such actions may include
improvements to Developer’s quality management practices, plans and procedures, revising
and restating components of the Developer Management Plan, changes in organizational and
management structure, increased monitoring and inspections, increased staffing levels,
changes in Key Personnel and other important personnel, replacement of Contractors, and
delivery of security to NCDOT.
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17.3.6.3 If (a) Developer complies in all material respects with the schedule
and specific elements of, and actions required under, the approved remedial plan, (b) as a
result thereof Developer achieves the requirements set forth in Section 17.3.6.1, and (c) as of
the date it achieves such requirements there exist no other uncured Developer Defaults for
which a Warning Notice was given, then NCDOT shall reduce the number of Noncompliance
Points that would otherwise then be counted toward Persistent Developer Default by 50%.
Such reduction shall be taken from the earliest assessed Noncompliance Points that would
otherwise then be counted toward Persistent Developer Default.

17.3.6.4 Developer’'s failure to deliver to NCDOT the required remedial
plan pursuant to Section 17.3.6.2(c) within such 45 day period shall constitute a material
Developer Default, which may result in issuance of a Warning Notice triggering a five-day cure
period. Failure to comply in any material respect with the schedule or specific elements of, or
actions required under, the remedial plan shall constitute a material Developer Default which
may result in issuance of a Warning Notice triggering a 30-day cure period. Developer’s failure
to cure the Developer Default within the applicable cure period after the Warning Notice may
trigger a Default Termination Event under Article 19.

17.3.7 Performance Security

17.3.7.1 Subject to Sections 17.3.7.2 and 17.3.7.3, upon the occurrence of
a Developer Default and Developer’s failure to fully cure and correct within the applicable cure
period, if any, under Section 17.1.2, without necessity for a Warning Notice, and without
waiving or releasing Developer from any obligations, NCDOT shall be entitled to make demand
upon and enforce any bond, and make demand upon, draw on and enforce and collect any
letter of credit, guaranty or other payment or performance security (including the Handback
Requirements Reserve) available to NCDOT under the CA Documents with respect to the
Developer Default in question in any order in NCDOT'’s sole discretion. NCDOT shall apply the
proceeds of any such action to satisfy Developer’'s obligations under the CA Documents,
including payment of amounts due to NCDOT.

17.3.7.2 If NCDOT is an additional obligee under a Payment Bond or bond
for Performance Security, or is a transferee beneficiary under any letter of credit, then NCDOT
shall forebear from exercising remedies as additional obligee or transferee beneficiary so long
as (a) Developer or the Collateral Agent commences the good faith, diligent exercise of
remedies thereunder within ten days after NCDOT delivers written notice to Developer and the
Collateral Agent of its intent to make a claim thereunder, and (b) thereafter continues such
good faith, diligent exercise of remedies until the default is cured. The foregoing obligation of
NCDOT to forebear shall not apply, however, where access to a bond, letter of credit or other
payment or performance security is to satisfy damages owing to NCDOT, in which case
NCDOT shall, to the extent permitted pursuant to this Agreement, be entitled to make demand,
draw, enforce and collect upon the occurrence of a Developer and Developer’s failure to cure
within the applicable cure period, if any.

17.3.7.3 No prior notice from NCDOT shall be required if it would preclude
draw on the bond, letter of credit, guaranty or other payment or performance security before its
expiration date; and in the case of an expiring letter of credit, the provisions of Section 16.3.1.2
shall apply.
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17.3.8 Suspension of Work

17.3.8.1 Upon NCDOT's delivery of notice of Developer Default for any of
the following breaches or failures to perform and Developer’s failure to fully cure and correct,
within the applicable cure period, if any, available to Developer under Section 17.1.2, NCDOT
shall have the right and authority to suspend any affected portion of the Work by written order
to Developer:

@) Performance of Nonconforming Work;

(b) Failure to comply with any Law or Governmental Approval
(including failure to handle, preserve and protect archeological, paleontological or historic
resources, or failure to handle Hazardous Materials, in accordance with applicable Laws and
Governmental Approvals);

(© Certain failures to remove and replace personnel as set forth in
Section 10.6.2;

(d) Failure to provide proof of required insurance coverage as set
forth in Section 16.1.2.4(c);

(e) Failure to deliver or maintain Payment Bonds and Performance
Security as set forth in Section 16.2;

(e) Failure to carry out and comply with Directive Letters; and

() Failure to satisfy any condition to commencement of construction
set forth in Section 7.6.

NCDOT will lift the suspension order and direct Developer to resume the Work
promptly after Developer fully cures and corrects the applicable breach or failure to perform.

17.3.8.2 In addition, subject to Developer’s right to claim a Compensation
Event or Relief Event to the extent provided under the CA Documents, NCDOT shall have the
right and authority at any time to suspend any affected portion of the Work by written notice to
Developer for the following reasons:

(a) To comply with any court order or judgment;

(b) NCDOT'’s performance of data recovery respecting archeological,
paleontological or cultural resources; or

(© The existence of conditions unsafe for workers, other Project
personnel or the general public, including certain failures to comply with Safety Standards or
perform Safety Compliance as set forth in Section 17.3.3.5.

17.3.8.3 Developer shall promptly comply with any such written suspension
order, even if Developer disputes the grounds for suspension. Developer shall promptly
recommence the Work upon receipt of written notice from NCDOT directing Developer to
resume work, which NCDOT will promptly provide following the date on which the grounds for
suspension has ceased or was cured, as applicable.
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17.3.8.4 In addition to the protections from liability under Section 17.3.3.5,
NCDOT shall have no liability to Developer, and Developer shall have no right to a Relief Event
or Compensation Event, in connection with any suspension properly founded on any of the
other grounds set forth in this Section 17.3.8 (except potential Relief Events or Compensation
Events in the case of suspensions under Sections 17.3.8.2(a) and (b)). If NCDOT orders
suspension of Work on one of the foregoing grounds but it is finally determined under the
Dispute Resolution Procedures that such grounds did not exist, or if NCDOT orders suspension
of Work for any other reason, it shall be treated as a Directive Letter for an NCDOT Change,
except as provided in Section 17.3.3.5.

17.3.9 Other Rights and Remedies

Subject to Sections 17.3.11, 17.4.7.2 and 19.8, NCDOT shall also be entitled to exercise
any other rights and remedies available under the CA Documents, or available at law or in

equity.

17.3.10 Cumulative, Non-Exclusive Remedies

Subject to Sections 17.3.11, 17.4.7.2 and 19.8, and subject to the stipulated remedial
measures for the breaches and failures to perform for which Noncompliance Points may be
assessed, each right and remedy of NCDOT hereunder shall be cumulative and shall be in
addition to every other right or remedy provided herein or now or hereafter existing at law or in
equity or by statute or otherwise, and the exercise or beginning of the exercise by NCDOT of
any one or more of any of such rights or remedies shall not preclude the simultaneous or later
exercise by NCDOT of any or all other such rights or remedies.

17.3.11 Limitation on Consequential Damages

17.3.11.1  Notwithstanding any other provision of the CA Documents and
except as set forth in Section 17.3.11.2, to the extent permitted by applicable Law, Developer
shall not be liable for punitive damages or special, indirect, incidental or consequential
damages, including, without limitation, damages for loss of profit or opportunity, whether arising
out of breach of the CA Documents, tort (including negligence) or any other theory of liability,
and NCDOT releases Developer from any such liability.

17.3.11.2 The foregoing limitation on Developer’s liability for consequential
damages shall not apply to or limit any right of recovery NCDOT may have respecting the
following:

@) Losses (including defense costs) to the extent (i) covered by the
proceeds of insurance required to be carried pursuant to Section 16.1, (ii) covered by the
proceeds of insurance actually carried by or insuring Developer under policies solely with
respect to the Project and the Work, regardless of whether required to be carried pursuant to
Section 16.1, or (iii) Developer is deemed to have self-insured the Loss pursuant to
Section 16.1.4.3;

(b) Losses arising out of fraud, criminal conduct, intentional
misconduct (which does not include any intentional Developer Default), recklessness, bad faith
or gross negligence on the part of any Developer-Related Entity;

(© Developer’s obligation to pay liquidated damages in accordance
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with Section 17.4 or any other provision of the CA Documents;
(d) Losses arising out of Developer Releases of Hazardous Materials;
(e) Developer’'s obligation to pay compensation to NCDOT as

provided in Section 5.3 and Exhibit 5 (but excluding any payment on account of future Revenue
Payment Amounts);

() Amounts Developer may owe or be obligated to reimburse to
NCDOT under the express provisions of the CA Documents, including NCDOT Recoverable
Costs;

(9) Interest, late charges, fees, transaction fees and charges,
penalties and similar charges that the CA Documents expressly state are due from Developer to
NCDOT;

(h) Any credits, deductions or offsets that the CA Documents
expressly provide to NCDOT against amounts owing Developer; and

0] Developer's indemnities set forth in Section 16.5 (only to the
extent any such indemnities relate to claims, causes of action or Losses asserted by or awarded
to third parties).

17.3.11.3 All insurance policies purchased shall not exclude coverage for
consequential damages.

17.4 Liquidated Damages

17.4.1 Liquidated Damages for Delayed Final Acceptance and Final Completion

17.4.1.1 Developer shall be liable for and pay to NCDOT liquidated
damages with respect to any failure to achieve Final Acceptance of a Project Section and Final
Completion by the applicable deadlines set forth in the Milestone Schedule, as the same may
be extended pursuant to this Agreement. Such liability shall apply even though (a) a cure
period remains available to Developer or any Lender under the CA Documents or (b) cure
occurs. The amounts of such liquidated damages are set forth in Exhibit 14. Such liquidated
damages shall commence on the applicable Final Acceptance Deadline and Final Completion,
as applicable, as the same may be extended pursuant to this Agreement, and shall continue to
accrue until the date of Final Acceptance of the applicable Project Section or Final Completion
(as applicable) or until termination of this Agreement. Such liquidated damages shall constitute
NCDOT's sole right to damages for such delay, but excluding any termination damages incurred
by NCDOT as a result of a termination for Developer Default that may result from such delay.

17.4.1.2 Developer and NCDOT acknowledge that such liquidated
damages are reasonable in order to compensate NCDOT for damages it will incur as a result of
late Final Acceptance and Final Completion. Such damages include injury to the credibility and
reputation of NCDOT's transportation improvement program with policy makers and with the
general public and additional costs of administering this Agreement (including engineering,
legal, accounting, overhead and other administrative costs). Developer further acknowledges
that these damages are incapable of accurate measurement because of, among other things,
the unique nature of the Project and the unavailability of a substitute for the Project.
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17.4.2 Liquidated Damages Respecting Noncompliance Events

17.4.2.1 In addition to Noncompliance Points, certain Noncompliance
Events shall result in liquidated damages as set forth in Tables 23.1 and 23.2 of the Technical
Provisions, Developer shall be liable for and pay to NCDOT liquidated damages for each
Noncompliance Event and Unavailability Event assessed against Developer in the amount set
forth in Tables 23.1 and 23.2 of the Technical Provisions. Such liquidated damages shall
constitute NCDOT's sole right to damages for such Noncompliance Event, but excluding any
termination damages incurred by NCDOT due to a termination for Developer Default that may
result from such Noncompliance Event.

17.4.2.2 Developer and NCDOT acknowledge that such liquidated
damages are reasonable in order to compensate NCDOT (a) for its increased costs of
administering this Agreement, for its potential loss of revenue payment, and for potential harm
to the credibility and reputation of NCDOT’s transportation improvement program, including the
CA program, with policy makers and with the general public, and (b) for potential harm and
detriment to the traveling public, by reason of the matters that result in accumulated
Noncompliance Points. NCDOT's increased costs include the increased costs of monitoring
and oversight under Section 18.5, and could also include obligations to pay or reimburse
Governmental Entities with regulatory jurisdiction over the Project for their increased costs of
monitoring and enforcing Developer compliance with applicable Governmental Approvals.
Detriment to the public may include additional wear and tear on vehicles and increased costs of
congestion, travel time and accidents. In addition, the events and circumstances that result in
the trigger of these liquidated damages are likely to reduce the quality of the Project so as to
adversely affect the experience of the traveling public and their desire to continue using the
Project and connecting NCDOT transportation facilities. This loss of patronage and demand in
turn will cause loss of Toll Revenues or suppress the ability to increase Toll Revenues, to the
detriment of NCDOT'’s potential revenue payment, and loss of toll revenues from connecting
NCDOT transportation facilities. Developer further acknowledges that such increased costs and
loss of revenue payment, and harm and detriment to the traveling public, would be difficult and
impracticable to measure and prove, because, among other things, the costs of monitoring and
oversight prior to increases in the level thereof will be variable and extremely difficult to quantify;
the nature and level of increased monitoring and oversight will be variable depending on the
circumstances; and the variety of factors that influence use of and demand for the Project make
it difficult to sort out causation and quantify the precise Toll Revenue loss attributable to the
matters that will trigger these liquidated damages.

17.4.2.3 For the avoidance of doubt, the liquidated damages provided for
under this Section 17.4.2 are not intended to compensate NCDOT, or liquidate Developer’'s
liabilities, for any other costs or damages, including costs of repair, renewal or replacement,
costs to correct Nonconforming Work or failure to meet Safety Standards, costs of Safety
Compliance work, damages related to failure to establish or fund the Handback Requirements
Reserve or Third Party Claims otherwise contemplated herein. Further, such liquidated
damages are not in lieu of any termination or other express rights of NCDOT set forth in this
Agreement resulting from Developer’s breaches that result in such liquidated damages.

17.4.3 Liquidated Damages for Failing to Comply with Lane and Road Closure
Restrictions

17.4.3.1 Developer shall be liable for and pay to NCDOT liquidated
damages assessed against Developer pursuant to Exhibit 14 for failing to comply with the
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applicable time restrictions related to Lane Closures and Road Closures set forth in Sections 22
and 23 of the Technical Provisions. Such liquidated damages shall constitute NCDOT'’s sole
right to damages for such failure, but excluding any termination damages incurred by NCDOT
as a result of a termination for Developer Default that may result from such failure.

17.4.3.2 Developer and NCDOT acknowledge that such liquidated
damages are reasonable in order to compensate NCDOT for damages it will incur by reason of
the matters that result in liquidated damages assessed under Exhibit 14 with respect to Lane
Closures and Road Closures. Such damages include loss of use, enjoyment and benefit of the
Project and connecting NCDOT transportation facilities by the general public, injury to the
credibility and reputation of NCDOT'’s transportation improvement program with policy makers
and with the general public who depend on and expect availability of service, which injury to
credibility and reputation may directly result in loss of demand for and use of the Project and
connecting NCDOT transportation facilities, and additional costs of administering this
Agreement (including engineering, legal, accounting, overhead and other administrative costs).
Developer further acknowledges that these damages are incapable of accurate measurement
because of, among other things, the unique nature of the Project and the unavailability of a
substitute for it.

17.4.4 Liquidated Damages for Failure to Achieve Financial Close

17.4.4.1 Developer shall be liable for and pay to NCDOT liquidated
damages if NCDOT terminates this Agreement pursuant to Section 19.3.4. In such event,
NCDOT shall be entitled to draw on the Financial Close Security for the liquidated damages
owing to NCDOT. The amount of such liquidated damages shall equal the amount of the
Financial Close Security in place at the time of such termination under this Section 17.4.4.1.
Such liquidated damages shall constitute NCDOT's sole right to damages on account of such
failure.

17.4.4.2 Developer acknowledges that the time period NCDOT has
provided to Developer to close the Initial Project Debt is ample and reasonable, and both
Developer and NCDOT acknowledge that such liquidated damages are reasonable in order to
compensate NCDOT for damages it will incur as a result of the lost opportunity to NCDOT
represented by the CA Documents. Such damages include the harm from the difficulty, and
substantial additional expense, to NCDOT, to procure and deliver, operate and maintain the
Project through other means, loss of or substantial delay in use, enjoyment and benefit of the
Project by the general public, and injury to the credibility and reputation of NCDOT’s
transportation improvement program, with policy makers and with the general public who
depend on and expect availability of service. Developer further acknowledges that these
damages are incapable of accurate measurement because of, among other things, the unique
nature of the Project and the unavailability of a substitute for it.

17.4.5 Acknowledgements Reqgarding Liquidated Damages

Developer further agrees and acknowledges that:

17.45.1 In the event that Developer fails to comply with its obligations with
respect to the DBE requirements, fails to achieve Final Acceptance of a Project Section by the
applicable Final Acceptance Deadline, failure to achieve Final Completion by the Final
Completion Deadline, commits breaches and failures resulting in certain Noncompliance
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Events, fails to comply with lane and road closure restrictions, or fails to satisfy its financing
obligations under Section 4.1.3, NCDOT will incur substantial damages;

17.45.2 Such damages are incapable of accurate measurement and
difficult to prove for the reasons stated in Sections 10.9.4.3, 17.4.1.2, 17.4.2.2, 17.4.3.2, and
17.4.4.2;

17.4.5.3 As of the Effective Date, the amounts of liquidated damages under
Sections 10.9.4.3, 17.4.1, 17.4.2, 17.4.3, and 17.4.4 represent good faith estimates and
evaluations by the Parties as to the actual potential damages that NCDOT would incur as a
result of failure to comply with DBE requirements, late Final Acceptance of a Project Section,
late Final Completion, certain Noncompliance Events, failure to comply with lane and road
closure restrictions, or failure to finance, and do not constitute a penalty;

17.45.4 The Parties have agreed to such liquidated damages in order to
fix and limit Developer’s costs and to avoid later Disputes over what amounts of damages are
properly chargeable to Developer;

17.4.5.5 Such sums are reasonable in light of the anticipated or actual
harm caused by failure to comply with DBE requirements, delayed Final Acceptance of a Project
Section, late Final Completion, certain Noncompliance Events, violations of lane and road
closure restrictions, or failure to finance, the difficulties of the proof of loss, and the
inconvenience or infeasibility of otherwise obtaining an adequate remedy; and

17.4.5.6 Such liquidated damages are not intended to, and do not, liquidate
Developer’s liability under the indemnification provisions of Section 16.5, even though third party
claims against Indemnified Parties may arise out of the same event, breach or failure that gives
rise to such liquidated damages.

17.4.6 Payment; Satisfaction; Waiver

17.4.6.1 Developer shall pay any liquidated damages owing under this
Section 17.4 within 30 days after NCDOT delivers to Developer NCDOT's invoice or demand
therefor, such invoice or demand to be issued not more often than monthly. Liquidated
damages shall be due and payable to NCDOT without right of offset, deduction, reduction or
other charge, except as provided in Section 17.6.3. Any Dispute raised by Developer
concerning its obligation to pay liquidated damages or the amount thereof shall be resolved in
accordance with the Dispute Resolution Procedures set forth in Section 17.8.

17.4.6.2 NCDOT shall return to Developer any amounts received as
liquidated damages on account of the assessment of a Noncompliance Point if the
Noncompliance Point is subsequently cancelled pursuant to Section 18.4.5.

17.4.6.3 NCDOT shall have the right to deduct and offset liquidated
damages from any amounts owing Developer to the extent provided in Section 17.3.5. NCDOT
also shall have the right to draw on any bond, certificate of deposit, letter of credit or other
security provided by Developer pursuant to this Agreement, except any Handback
Requirements Letter of Credit, to satisfy liquidated damages not paid when due.

17.4.6.4 Permitting or requiring Developer to continue and finish the Work
or any part thereof after the Final Acceptance Deadline of a Project Section shall not act as a
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waiver of NCDOT's right to receive liquidated damages hereunder or any rights or remedies
otherwise available to NCDOT.

17.4.7 Non-Exclusive Remedy

17.4.7.1 Each item of liquidated damages provided under this Section 17.4
is in addition to, and not in substitution for, any other item of liquidated damages assessed
under this Section 17.4.

17.4.7.2 NCDOT's right to, and imposition of, liquidated damages are in
addition, and without prejudice, to any other rights and remedies available to NCDOT under the
CA Documents, at law or in equity respecting the breach, failure to perform or Developer Default
that is the basis for the liquidated damages or any other breach, failure to perform or Developer
Default, except for recovery of the monetary damage that the liquidated damages are intended
to compensate.

17.5 Default by NCDOT; Cure Periods

17.5.1 NCDOT Default

NCDOT shall be in breach under this Agreement upon the occurrence of any one or
more of the following events or conditions (each an “NCDOT Default”):

175.1.1 Except with respect to payments due under Exhibit 18 of this
Agreement, NCDOT fails to make any payment due Developer under the CA Documents when
due; provided that such payment is not the subject of a Claim pending resolution pursuant to the
Dispute Resolution Procedures;

17.5.1.2 Any representation or warranty made by NCDOT in this
Agreement is false or materially misleading or inaccurate when made or omits material
information when made;

17.5.1.3 NCDOT fails to observe or perform any covenant, agreement,
term or condition required to be observed or performed by NCDOT under the CA Documents
not otherwise addressed in this Section 17.5.1; or

17.5.14 NCDOT confiscates or appropriates all or any material part of the
Developer’s Interest or of the beneficial interests in Developer, excluding a Termination for
Convenience or any other exercise of a right of termination set forth in this Agreement.

17.5.2 Cure Periods

NCDOT shall have the following cure periods with respect to the following NCDOT
Defaults:

17.5.2.1 Respecting an NCDOT Default under Section 17.5.1.1 or 17.5.1.4,
a period of 30 days after Developer delivers to NCDOT written notice of the NCDOT Default;
and

17.5.2.2 Respecting an NCDOT Default under Section 17.5.1.2 or 17.5.1.3,
a period of 60 days after Developer delivers to NCDOT written notice of the NCDOT Default;
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provided that (a) if the NCDOT Default is of such a nature that the cure cannot with diligence be
completed within such time period and NCDOT has commenced meaningful steps to cure
immediately after receiving the default notice, NCDOT shall have such additional period of time,
up to a maximum cure period of 180 days, as is reasonably necessary to diligently effect cure,
and (b) as to Section 17.5.1.2, cure will be regarded as complete when the adverse effects of
the breach are cured.

17.6 Developer Remedies for NCDOT Default
17.6.1 Termination
Subject to Section 19.8, Developer will have the right to terminate this Agreement and
recover termination damages as more particularly set forth in, and subject to the terms and

conditions of, Section 19.4.

17.6.2 Damages and Other Remedies

Developer shall have and may exercise the following remedies upon the occurrence of
an NCDOT Default and expiration, without cure, of the applicable cure period:

17.6.2.1 If Developer does not terminate this Agreement, then, subject to
Section 17.6.4, Developer may treat the NCDOT Default as a Compensation Event on the terms
and conditions set forth in Section 13.2 and NCDOT shall pay the full Compensation Amount
and interest in accordance with Sections 13.2.8 and 13.2.9;

17.6.2.2 If the NCDOT Default is a failure to pay when due any undisputed
portion of a progress payment owing under a Change Order and NCDOT fails to cure such
NCDOT Default within 30 days after receiving from Developer written notice thereof, Developer
shall be entitled to suspend the Work under the Change Order, subject to the following terms
and conditions:

€) Developer shall be responsible for safely securing and monitoring
the Site and all materials and equipment;

(b) Developer shall continue to provide traffic management in
accordance with the Traffic Management Plan;

(© The right to suspend Work does not include the right to suspend
or cancel Insurance Policies or any Payment Bond and Performance Security; and

(d) The suspension of Work shall cease, and Developer shall resume
performance of the Work, within ten (10) days after the default is cured; and

17.6.2.3 Subject to Sections 17.6.4 and 19.8, Developer also shall be
entitled to exercise any other remedies available under the CA Documents or at Law or in
equity, including offset rights to the extent and only to the extent available under Section 17.6.3.
Subject to Sections 17.6.4 and 19.8, each right and remedy of Developer hereunder shall be
cumulative and shall be in addition to every other right or remedy provided herein or now or
hereafter existing at Law or in equity or by statute or otherwise, and the exercise or beginning of
the exercise by Developer of any one or more of any of such rights or remedies shall not
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preclude the simultaneous or later exercise by Developer of any or all other such rights or
remedies.

17.6.3 Offset Rights

Developer may deduct and offset any Claim amount owing to it from and against any
amounts Developer may owe to NCDOT; provided that if the Claim is subject to a good faith
Dispute by NCDOT, such Claim amount shall not be deducted or offset until such Claim has
been liquidated through the Dispute Resolution Procedures or otherwise agreed to by the
Parties. If the Claim amount is disputed in good faith by NCDOT or not liquidated through the
Dispute Resolution Procedures or otherwise agreed to by the Parties, Developer may elect to
exercise its rights pursuant to the Project Trust Agreement and direct the transfer of Revenue
Payment Amounts from the Toll Revenue Account to the Developer Claims Account up to the
amount of the disputed portion of the Claim, in accordance with the provisions of the Project
Trust Agreement. Upon liquidation, the disputed portion of the Claim may be satisfied first from
the amounts held in the Developer Claims Account, and then through Developer’s offset right
with respect to liquidated Claim amounts.

17.6.4 Limitations on Remedies

17.6.4.1 Notwithstanding any other provision of the CA Documents and
except as forth in Section 17.6.4.2, to the extent permitted by applicable Law, NCDOT shall not
be liable for punitive damages or special, indirect, incidental or consequential damages,
including, without limitation, damages for loss of profit or opportunity, whether arising out of
breach of the CA Documents, tort (including negligence) or any other theory of liability, and
Developer releases NCDOT from any such liability.

17.6.4.2 The foregoing limitation on NCDOT's liability for consequential
damages shall not apply to or limit any right of recovery Developer may have respecting the
following:

(a) Losses arising out of fraud, criminal conduct, intentional
misconduct (which does not include any intentional NCDOT Default), recklessness, bad faith or
gross negligence on the part of NCDOT;

(b) Losses arising out of Pre-existing Hazardous Materials or NCDOT
Release(s) of Hazardous Materials;

(© Any amounts NCDOT may owe or be obligated to reimburse
under the express provisions of this Agreement for Compensation Events or events of
termination;

(d) Any other specified amounts NCDOT may owe or be obligated to
reimburse to Developer under the express provisions of the CA Documents;

(e) Interest and charges that the CA Documents expressly state are
due from NCDOT to Developer; and

) Any credits, deductions or offsets that the CA Documents
expressly provide to Developer against amounts owing NCDOT.
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17.6.4.3 The measure of compensation available to Developer as set forth
in this Agreement for a Compensation Event or an event of termination shall constitute the sole
and exclusive monetary relief and damages available to Developer from the State or NCDOT
arising out of or relating to such event; and Developer irrevocably waives and releases any right
to any other or additional damages or compensation from the State or NCDOT. No award of
compensation or damages shall be duplicative.

17.6.4.4 Developer shall have no right to seek, and irrevocably waives and
relinquishes any right to, non-monetary relief against NCDOT, except (a) for any sustainable
action for relief in the nature of that formerly available in mandamus, (b) for any sustainable
action to stop, restrain or enjoin use, reproduction, duplication, modification, adaptation or
disclosure of Proprietary Intellectual Property in violation of the licenses granted under Section
22.5, or to specifically enforce NCDOT’s duty of confidentiality under Section 22.4.6, (c) for
declaratory relief pursuant to the Dispute Resolution Procedures declaring the rights and
obligations of the Parties under the CA Documents, or (d) declaratory relief pursuant to the
Dispute Resolution Procedures declaring specific terms and conditions that shall bind the
Parties, but only where this Agreement expressly calls for such a method of resolving a Dispute.

17.6.4.5 Without limiting the effect of Section 17.6.4.3, in the event NCDOT
wrongfully withholds an approval or consent required under the CA Documents, or wrongfully
issues an objection to or disapproval of a Submittal or other matter under the CA Documents,
Developer’s sole remedies against NCDOT shall be extensions of time to the extent provided in
Section 13.1 for a Relief Event and damages to the extent provided in Section 13.2 for a
Compensation Event.

17.6.5 Procedure for Payment of Judgments

Promptly after any final, non-appealable order or judgment awarding compensation or
damages to Developer, NCDOT shall institute payment procedures as set forth in applicable
Law.

17.7 Partnering

17.7.1 NCDOT and Developer have developed and intend to continue fostering a
cohesive relationship to carry out their respective responsibilities under the CA Documents
through a voluntary, non-binding "partnering”“ process drawing upon the strengths of each
organization to identify and achieve reciprocal goals.

17.7.2 The objectives of the partnering process are (a) to identify potential problem
areas, issues and differences of opinion early, (b) to develop and implement procedures for
resolving them in order to prevent them from becoming Claims and Disputes, (c) to achieve
effective and efficient performance and completion of the Work in accordance with the CA
Documents, and (d) to create mutual trust and respect for each Party's respective roles and
interests in the Project while recognizing the respective risks inherent in those roles.

17.7.3 In continuance of their existing partnering process, within 90 days after the
Effective Date, NCDOT and Developer shall attend a team building workshop and through such
workshop negotiate and sign a mutually acceptable non-binding partnering charter to govern the
process of partnering for the Project. The charter shall include non-binding rules and guidelines
for engaging in free and open communications, discussions and partnering meetings between
them, in order to further the goals of the partnering process. The charter shall call for the
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formation and meetings of a partnering panel, identify the Key Personnel of Developer and key
representatives of NCDOT who shall serve on the partnering panel, and set the location for
meetings. The charter also shall include non-binding rules and guidelines on whether and
under what circumstances to select and use the services of a facilitator, where and when to
conduct partnering panel meetings, who should attend such meetings, and, exchange of
statements, materials and communications during partnering panel meetings. In any event, the
partnering charter shall recognize and be consistent with the obligations of NCDOT and
Developer contained in this Agreement with respect to communications, cooperation,
coordination and procedures for resolving Claims and Disputes.

17.7.4 Under the non-binding procedures, rules and guidelines of the partnering
charter, the Parties will address at partnering meetings specific interface issues, oversight
interface issues, division of responsibilities, communication channels, application of alternative
resolution principles and other matters.

17.7.5 If Developer and NCDOT succeed in resolving a Claim or Dispute through the
partnering procedures, they shall memorialize the resolution in writing, including execution of
Change Orders as appropriate, and promptly perform their respective obligations in accordance
therewith.

17.8 Dispute Resolution Procedures

17.8.1 The Parties shall endeavor to resolve any Dispute that may arise between
them through good faith negotiations.

17.8.2 Except as provided in Section 17.8.3, if any Dispute is not resolved to the
mutual satisfaction of all Parties within 30 days after written notification of such Dispute, or such
longer time as is mutually agreed, the Dispute shall next be submitted in accordance with the
following.

17.8.2.1 If, despite good faith negotiations between the Parties, any
Disputes are not resolved within 30 days after written notification of such Dispute, then the
Dispute shall be submitted administratively to non-binding mediation as set forth below.

17.8.2.2 The Parties shall mutually select a private mediator to formally
mediate the Disputes. If the Parties cannot mutually select a private mediator, the mediator
shall be selected pursuant to the mediation rules established by the American Arbitration
Association or other dispute resolution organization agreed to by the Parties. Non-binding
mediation shall normally be scheduled within forty-five (45) calendar days of notification of the
decision by either party to submit the Dispute to non-binding mediation. NCDOT and Developer
shall each pay one-half of the fees and administrative costs charged by the selected mediator.
Other parties, such as Contractors, may be invited to the non-binding mediation as may be
appropriate for the non-binding mediation.

17.8.2.3 The Parties, to provide economies of scale, may mutually agree in
writing to submit one or more Claims, whether or not factually related, to a single, non-binding
mediation. In such event, time periods may be extended by mutual written agreement to
facilitate preparation for the non-binding mediation.

17.8.2.4 If the Dispute has not been settled within forty-five (45) calendar
days following written notification of the Dispute to non-binding mediation or within such other
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period that the Parties may agree in writing, such Dispute may be submitted to litigation by
either party in accordance with Section 17.8.2.5; provided, however, that no litigation may be
filed by either Party concerning any Claim or Dispute prior to using the procedure described in
Section 17.8.2.1. This procedure is a condition precedent for any Party to commence a civil
action for resolution of a Claim or Dispute.

17.8.2.5 Subject to Section 17.8.3, all litigation between the Parties arising
out of or pertaining to a Dispute shall be filed, heard and decided in the General Court of Justice
in Wake County, North Carolina, which shall have sole and exclusive jurisdiction and venue;
provided, however, if an action must be brought in a federal forum, then it shall be brought and
conducted solely and exclusively within the United States District Court for the Eastern District
of North Carolina. Each Party shall bear its own attorney’s fees and costs in any dispute or
litigation arising out of or pertaining to this Agreement, and no Party shall seek or accept an
award of attorney’s fees or costs.

17.8.3 After the performance of all of Developer's obligations under the Contract
Documents, if Developer has not received payments it claims are owed under the CA
Documents, then the provisions of North Carolina General Statutes 8 136-29 shall apply and
such provisions shall be made a part of this Agreement and incorporated herein by reference.
For purposes of clarity, the provisions of this Section 17.8.3 only apply to payment claims
asserted after all of Developer’s obligations are completed or satisfied under the CA
Documents.

ARTICLE 18. NONCOMPLIANCE POINTS
18.1 Noncompliance Points System

18.1.1 Section 23 of the Technical Provisions sets forth a table for the identification of
Noncompliance Events and (if applicable) Fast Cure Periods, Cure Periods and Interval of
Recurrence under the CA Documents for each Noncompliance Event. The occurrence of a
Noncompliance Event can trigger the assessment of Noncompliance Points and, if applicable,
liquidated damages, under the system set forth in the CA Documents. Noncompliance with the
minimum Performance Requirements identified in Tables 23.1 and 23.2 of the Technical
Provisions for O&M During Construction and O&M After Construction shall result in
Noncompliance Points and trigger the remedies set forth in this Article 18.

18.1.2 Table 23.1 and Table 23.2 of the Technical Provisions contain a representative,
but not exhaustive, list of minimum performance requirements under the CA Documents.
Accordingly, subject to the provisions in Section 18.1.3, NCDOT, may from time to time, add or
adjust an entry to such tables describing a minimum performance requirement under the
existing CA Documents that was not previously included in the tables, establishing the
Noncompliance Event Classification, establishing the amount of liquidated damages (if
applicable), and setting a Cure Period, Fast Cure Period and Interval of Recurrence (as
applicable). NCDOT's right to make additions or adjustments to Table 23.1 and Table 23.2 of
the Technical Provisions is not intended to expand Developer’s existing contractual obligations
as set forth in the CA Documents, but rather to add existing contractual obligations to the list of
Noncompliance Events for which Noncompliance Points may be assessed.

18.1.3 NCDOT's rights to add or adjust existing contractual obligations to Table 23.1
and Table 23.2 of the Technical Provisions shall be subject to the following limitations and
requirements:
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18.1.3.1 NCDOT will be limited to adding only those contractual obligations
which Developer has previously failed to comply with at least three times within a three-year
period beginning upon notice of the first failure to comply; provided that: (a) NCDOT has
furnished Developer with prior written notice of such failures; (b) such failures were not
challenged by Developer or if challenged, Developer was found to have failed to comply with
such contractual obligations through the Dispute Resolution Procedures; and (c) Developer has
subsequently violated such contractual obligations after receipt of such notice.

18.1.3.2 The establishment of the Noncompliance Event Classification, the
establishment of the amount of liquidated damages (if applicable), and setting of the Cure
Period, Fast Cure Period and Interval of Recurrence (as applicable) for such contractual
obligations shall be reasonably comparable to those established and set for similar contractual
obligations contained in Table 23.1 and Table 23.2 of the Technical Provisions.

18.1.3.3 NCDOT will have no right to assess Noncompliance Points or
liquidated damages on account of a new Noncompliance Event that occurs prior to the date it is
added to Table 23.1 and Table 23.2 of the Technical Provisions.

18.1.3.4 The total number of Noncompliance Points set forth in Table 23.1
and Table 23.2 as of the Effective Date shall not increase by more than 15% for the Term.
NCDOT may elect to remove contractual obligations and/or reduce Noncompliance Points
allocated to listed contractual obligations through re-classification among Noncompliance Event
Classification in order to comply with the foregoing growth limit.

18.1.4 NCDOT will notify Developer in writing 14 days in advance whenever NCDOT
proposes to make such additions or adjustments to Table 23.1 and Table 23.2 of the Technical
Provisions. Developer shall have 14 days after receipt of any proposed additions or
adjustments to deliver written comments. Thereafter, NCDOT will render its decision regarding
whether and on what terms to incorporate the proposed additions or adjustments to Table 23.1
and Table 23.2 of the Technical Provisions by written notice to Developer. Such additions and
adjustments shall be effective upon Developer’s receipt of the revised Tables 23.1 and Table
23.3 of the Technical Provisions.

18.2 Assessment Notification and Cure Process
18.2.1 Notification

18.2.1.1 Developer shall notify NCDOT in writing of the occurrence of any
Noncompliance Event. Developer shall deliver such notice in writing as soon as reasonably
practicable, and in any event within two Business Days, after Developer first obtains knowledge
of or first reasonably suspects the Noncompliance Event. The notice shall describe
Noncompliance Event in reasonable detail. Within ten days of receiving the notice, NCDOT
shall deliver to Developer a written notice setting forth NCDOT’s determination whether to
assess Noncompliance Points (a “notice of determination”). This Section 18.2.1.1 shall not
apply where Developer first obtains knowledge and reasonable suspicion through a notice from
NCDOT under Section 18.2.1.2.

18.2.1.2 If NCDOT believes there has occurred any Noncompliance Event,
NCDOT may deliver to Developer a written notice of determination thereof setting forth the
Noncompliance Event, the applicable Cure Period and Fast Cure Period and the
Noncompliance Points to be assessed with respect thereto.
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18.2.2 Cure Periods

18.2.2.1 Developer shall have, if applicable, the Cure Period and Fast Cure
Period for each Noncompliance Event set forth in Section 23 of the Technical Provisions.

18.2.2.2 Developer’'s Cure Period and Fast Cure Period (if applicable) with
respect to a Noncompliance Event shall be deemed to start upon the date Developer first
obtained knowledge of the Noncompliance Event. For purposes of this Article 18, if the notice
of the Noncompliance Event is initiated by NCDOT, Developer shall be deemed to first obtain
knowledge of the Noncompliance Event not later than the date of delivery of the notice to
Developer.

18.2.2.3 Each of the Cure Period and Fast Cure Period shall be the only
cure period for Developer applicable to the Noncompliance Event and supersedes any cure
period otherwise applicable under Section 17.1.2.

18.2.3 Notification of Cure

When Developer determines that it has completed cure of any Noncompliance Event,
Developer shall deliver written notice to NCDOT identifying the Noncompliance Event, stating
that Developer has completed cure and briefly describing the cure, including any modifications
to the Developer Management Plan to protect against future similar Noncompliance Events.
Thereafter, the NCDOT shall promptly inspect to verify completion of the cure and, if reasonably
satisfied that the Noncompliance Event is fully cured, shall deliver to Developer a written
certification of cure.

18.3 Assessment of Noncompliance Points and Liquidated Damages

18.3.1 If at any time NCDOT serves notice of determination under Section 18.2 or
notice of Developer or NCDOT is notified or otherwise becomes aware of a Noncompliance
Event, then, without prejudice to any other right or remedy available to NCDOT, NCDOT may
assess Noncompliance Points and, if applicable, liquidated damages in accordance with Section
23 of the Technical Provisions, subject to the following terms and conditions.

18.3.1.1 The date of assessment shall be deemed to be the date of the
initial notification under Section 18.2.

18.3.1.2 NCDOT shall not be entitled to assess Noncompliance Points or
liquidated damages under more than one category for any particular event or circumstance that
is a Noncompliance Event. Where a single act or omission gives rise to more than one
Noncompliance Event, it shall be treated as a Noncompliance Event for the purpose of
assessing Noncompliance Points and, if applicable, liquidated damages, and the highest
amount of Noncompliance Points and liquidated damages under the relevant Noncompliance
Event shall apply.

18.3.1.3 The number of points listed in Section 23 of the Technical
Provisions for any particular Noncompliance Event is the maximum number of Noncompliance
Points that may be assessed for each event or circumstance that is a breach or failure, and the
amount of liquidated damages listed in Section 23 of the Technical Provisions for any particular
Noncompliance Event is the maximum amount of liquidated damages that may be assessed for
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each event or circumstance that is a breach or failure. NCDOT may, but is not obligated to,
assess less than the maximum.

18.3.1.4 The occurrence of a Noncompliance Event will result in
assessment of Noncompliance Points, and, if applicable, liquidated damages, subject to the
following provisions regarding cure.

(a) If Developer has delivered to NCDOT written notice under Section
18.2.1.1 of a Noncompliance Event, and that Noncompliance Event has a Cure Period set forth
in Table 23.1 or Table 23.2 of the Technical Provisions, then (i) if Developer cures the relevant
Noncompliance Event within the applicable Cure Period, NCDOT shall not assess any
Noncompliance Points or liquidated damages for such Noncompliance Event; or (ii) if Developer
has not achieved full and complete cure upon the expiration of the applicable Cure Period,
NCDOT shall assess 100% of the Noncompliance Points and if applicable, the full amount of
liquidated damages for such Noncompliance Event.

(b) If Developer has delivered to NCDOT written notice under Section
18.2.1.2 of a Noncompliance Event and that Noncompliance Event has no Cure Period set forth
in Table 23.1 or Table 23.2 of the Technical Provisions, NCDOT shall assess 100% of the
Noncompliance Points and, if applicable, the full amount of liquidated damages for such
Noncompliance Event. Fast Cure Periods shall not apply when Developer delivers written
notice under Section 18.2.1.1 of a Noncompliance Event.

(© If NCDOT has delivered to Developer written notice under Section
18.2.1.2 of a Noncompliance Event that has a Fast Cure Period assigned to it in Table 23.1 or
Table 23.2 of the Technical Provisions, then (i) if Developer cures the relevant Noncompliance
Event within the Fast Cure Period, NCDOT shall not assess Noncompliance Points or liquidated
damages for such Noncompliance Event; or (ii) if Developer has not achieved full and complete
cure upon the expiration of the applicable Fast Cure Period, NCDOT shall assess 100% of the
Noncompliance Points for such Noncompliance Event.

(d) If NCDOT has delivered to Developer written notice under Section
18.2.1.2 for a Noncompliance Event that has no Fast Cure Period set forth in Table 23.1 or
Table 23.2 of the Technical Provisions, NCDOT shall assess 100% of the Noncompliance
Points and, if applicable, the full amount of liquidated damages for such Noncompliance Event.

18.3.1.5 For the purpose of applying the provisions of Section 18.3.1.4, if
NCDOT, on the one hand, and Developer, on the other hand, deliver concurrent written notices
under Section 18.2.1 of the same Noncompliance Event, Developer's notice shall prevail.
Notices shall be deemed to be concurrent if each sends its written notice before actual receipt
of the written notice from the other. Knowledge of the other’s written notice obtained prior to
actual receipt of the notice shall have no effect on determining whether concurrent notice has
occurred.

18.3.1.6 If a Noncompliance Event for which a Cure Period is provided in
Section 23 of the Technical Provisions is not fully and completely cured within the applicable
Cure Period, then continuation of such Noncompliance Event beyond such Cure Period shall
be treated as a new and separate Noncompliance Event, without necessity for further notice,
for the purpose of assessing Noncompliance Points. The number of Noncompliance Points
that the NCDOT may assess in such a case shall be determined by NCDOT based on (a) the
total number of Noncompliance Points that NCDOT may assess for the particular type of
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Noncompliance Event and (b) the Interval of Recurrence for the particular type of
Noncompliance Event. Therefore, until such Noncompliance Event is cured, NCDOT may
reassess the total number of Noncompliance Points and, if applicable, the full amount of
liquidated damages after each Interval of Recurrence

18.3.1.7 For the purpose of assessing additional Noncompliance Points
under this Section 18.3.1, NCDOT is under no obligation to provide notice to Developer upon
the expiration of any Interval of Recurrence beyond the initial Cure Period. Regardless of the
continuing assessment of Noncompliance Points and, if applicable, the amount of liquidated
damages under this Section 18.3.1, NCDOT shall be entitled to exercise its step-in rights under
Section 17.3.4 and, if applicable, its suspension of work rights under Section 17.3.8, after
expiration of the initial cure period available to Developer. However, if and when NCDOT
commences to exercise its step-in rights (after any prior opportunity of Lenders to exercise their
step-in rights has expired without exercise), assessment of Noncompliance Points and
liquidated damages (if applicable) shall cease to continue with regard to the subject breach or
failure.

18.3.1.8 The number of Noncompliance Points and, if applicable, the full
amount of liquidated damages eligible to be assessed against Developer shall be adjusted
under the following circumstances:

(a) After the Parties have agreed upon the necessity, scope and
timing of the NCDOT Retained Work to be performed by NCDOT pursuant to Section 23.1.7 of
the Technical Provisions, the number of Noncompliance Points and, if applicable, the amount of
liquidated damages eligible to be assessed for Routine Maintenance and Planned Maintenance
on NCDOT Retained Elements associated with such NCDOT Retained Work shall be reduced
by 50%.

(b) Upon completion of NCDOT Retained Work, the number of
Noncompliance Points and, if applicable, the amount of liquidated damages eligible to be
assessed for Routine Maintenance and Planned Maintenance on NCDOT Retained Elements
associated with such NCDOT Retained Work shall be the full amount as set forth in Exhibit 14
of this Agreement and Section 23 of the Technical Provisions.

18.4 Provisions Regarding Dispute Resolution

18.4.1 Developer may object to the assessment of Noncompliance Points or the
starting point for the Cure Period respecting any Noncompliance Event, by delivering to NCDOT
written notice of such objection not later than five days after NCDOT delivers its written notice of
such Noncompliance Event.

18.4.2 Developer may object to NCDOT's rejection of any certification of completion of
a cure given pursuant to Section 18.2.3 by delivering to NCDOT written notice of such objection
not later than 15 days after NCDOT delivers its written notice of rejection.

18.4.3 If for any reason Developer fails to deliver its written notice of objection within
the applicable time period, Developer shall be conclusively deemed to have accepted the
matters set forth in the applicable NCDOT notice, and shall be forever barred from challenging
them.
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18.4.4 If Developer gives timely notice of objection and the Parties are unable to reach
agreement on any matter in Dispute within ten days of such objection, either Party may refer the
matter for resolution according to the Dispute Resolution Procedures.

18.4.5 Pending the resolution of any Dispute arising under this Section 18.4, the
provisions of this Article shall take effect as if the matter were not in Dispute, provided that if the
final decision regarding the Dispute is that (a) the Noncompliance Points should not have been
assessed, (b) the number of Noncompliance Points must be adjusted, or (c) the starting point or
duration of the Cure Period must be adjusted, then the number of Noncompliance Points
assigned or assessed and the related liabilities of Developer shall be adjusted to reflect such
decision.

18.4.6 Pending the resolution of any Dispute arising under this Section 18.4, the
number of Noncompliance Points in Dispute shall not be counted for the purpose of determining
whether NCDOT may declare a Persistent Developer Default.

18.5 NCDOT Remedies for Accumulated Noncompliance Points

18.5.1 Increased Oversight, Testing and Inspection

18.5.1.1 If at any time (a) Developer is assessed more than 215
Noncompliance Points in any consecutive 365-day period; or (b) Developer is assessed more
than 620 Noncompliance Points in any consecutive 1095-day period, then, in addition to other
remedies available under the CA Documents, NCDOT shall be entitled, at Developer’s
expense, to increase the level of monitoring, inspection, sampling, measuring, testing, auditing
and oversight of the Project and Developer’'s compliance with its obligations under the CA
Documents, to such level as the NCDOT sees fit, until such time as Developer has
demonstrated to the reasonable satisfaction of NCDOT that Developer:

€) Has reduced the number of Noncompliance Points below the
threshold triggering such heightened scrutiny;

(b) Is diligently pursuing cure of all other instances of Noncompliance
that have resulted in assessment of Noncompliance Points;

(© Has cured any then-existing Developer Defaults; and

(d) Has completed delivery and performance of an approved remedial
plan, if at any time during which NCDOT is so entitled to increase the level of oversight NCDOT
also requires Developer to prepare and implement a remedial plan pursuant to Section 17.3.6.

18.5.1.2 Notwithstanding anything to the contrary in this Agreement or any
other CA Documents, in the event NCDOT elects to terminate Developer's O&M Work
responsibilities related to the Annual O&M Payment Scope pursuant to Section 8.1.2 of this
Agreement, the thresholds set forth in Section 18.5.1.1 shall be replaced by the following: “(a)
Developer is assessed more than 165 Noncompliance Points in any consecutive 365-day
period; or (b) Developer is assessed more than 465 Noncompliance Points in any consecutive
1095-day period.”
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18.5.1.3 If NCDOT provides written notice to Developer that NCDOT
intends to exercise its rights under Section 18.5.1.1, then Developer shall prepare and submit a
remedial plan in accordance with Section 17.3.6.

18.5.1.4 The foregoing does not preclude NCDOT, at its sole discretion
and expense, from increasing its level of monitoring, inspection, sampling, measuring, testing,
auditing and oversight at other times to the extent contemplated herein.

18.5.2 Change in Developer’s O&M Contractor

18.5.2.1 If at any time (a) Developer is assessed more than 370
Noncompliance Points in any consecutive 365-day period; or (b) Developer is assessed more
than 800 Noncompliance Points in any consecutive 1095-day period, then, in addition to other
remedies available under the CA Documents, NCDOT shall be entitled to require Developer to
replace its O&M Contractor. Upon receiving written notice from NCDOT that NCDOT intends
to exercise its rights under this Section 18.5.2.1, Developer shall replace the O&M Contractor
and the replacement O&M Contractor shall start Work within 180 days of such notice. NCDOT
shall have the right to approve or disapprove use of any proposed O&M Contractor prior to the
commencement of its Work.

18.5.2.2 If NCDOT provides written notice to Developer that NCDOT
intends to exercise its rights under Section 18.5.2.1, then Developer shall prepare and submit a
remedial plan in accordance with Section 17.3.6.

ARTICLE 19. TERMINATION
19.1 Termination for Convenience

19.1.1 NCDOT may terminate this Agreement in whole, but not in part, if NCDOT
determines, in its sole discretion, that a termination is in NCDOT'’s best interest (a “Termination
for Convenience”). Termination of this Agreement shall not relieve Developer or any Guarantor
or Surety of its obligation for any claims arising prior to termination.

19.1.2 NCDOT may exercise Termination for Convenience by delivering to Developer
a written Notice of Termination for Convenience specifying the election to terminate.
Termination for Convenience shall be effective as and when provided in Exhibit 15.

19.1.3 In the event of a Termination for Convenience, Developer will be entitled to
compensation determined in accordance with Exhibit 15. Payment will be due and payable as
and when provided in Exhibit 15.

19.1.4 If NCDOT terminates this Agreement on grounds or in circumstances beyond
NCDOT's termination rights specifically set forth in this Agreement, such termination shall be
deemed a Termination for Convenience for the purpose of determining the Termination
Compensation due.
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19.2 Termination for Extended Relief Event or Insurance Unavailability

19.2.1 Notice of Conditional Election to Terminate — Extended Relief Event

Either Party may deliver to the other Party written notice of its conditional election to
terminate this Agreement under the following circumstances:

19.2.1.1 A Relief Event has occurred;
19.2.1.2 Either:

€) Such notice is delivered before the last Substantial Completion
Date, the period of delay that is directly attributable to the Relief Event and affects a Critical
Path for performance and completion of the Construction Work, after consumption of Float
available pursuant to Section 7.5.5, is 180 consecutive days (or such fewer number of days as
mutually agreed to by the parties) or more, and such delay is not attributable to another
concurrent delay that is not a Relief Event; or

(b) Such notice is delivered on or after the last Substantial
Completion Date, as a direct result of the Relief Event all or any material portion of the Project
becomes and remains inoperable for a period of 180 consecutive days (or such fewer number of
days as mutually agreed to by the parties) or more, and such suspension of operations is not
attributable to another concurrent delay that is not a Relief Event; provided that either Party may
elect to deliver such notice before such time period elapses if such Party establishes to a high
degree of certainty that such a Relief Event will persist for a consecutive period of 180 days or
more, provided such Relief Event has persisted for a consecutive period of 90 days;

19.2.1.3 Developer could not have mitigated or cured such result through
the exercise of reasonably diligent efforts;

19.2.1.4 Such result is continuing at the time of delivery of the written
notice;

19.2.1.5 An extension of the Term required to provide full recovery under
Section 13.1.4 is not available; and

19.2.1.6 The written notice sets forth in reasonable detail the Relief Event,
a description of the direct result and its duration, and the notifying Party’s intent to terminate this
Agreement. In the event that the notice comes from Developer, Developer shall also provide an
estimate (with supporting documentation) of the compensation that would be paid or reimbursed
to Developer under Section 19.2.4.1.

19.2.2 Notice of Election to Terminate — Insurance Unavailability

NCDOT may deliver to Developer written notice of its conditional election to terminate
pursuant to Section 16.1.2.13(f) in the event of Insurance Unavailability. Developer may deliver
to NCDOT written notice of its conditional election to terminate this Agreement pursuant to
Section 16.1.2.13(d) in the event of Insurance Unavailability.
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19.2.3 Developer Options Upon NCDOT Notice

If NCDOT gives written notice of conditional election to terminate, Developer shall have
the option either to accept such notice or to continue this Agreement in effect by delivering to
NCDOT written notice of Developer's choice not later than 30 days after NCDOT delivers its
notice. If Developer does not deliver such written notice within such 30-day period, then it shall
be conclusively deemed to have accepted NCDOT's election to terminate this Agreement.

19.2.3.1 In the case of a conditional election to terminate under Section
19.2.1, if Developer delivers timely written notice choosing to continue this Agreement in effect,
then:

(a) NCDOT shall have no obligation to compensate Developer for any
costs of restoration and repair, for any loss of Toll Revenues or for any other Losses arising out
of the Relief Event;

(b) If the Relief Event occurred prior to any Substantial Completion
Date, there shall be no further extension of the Long Stop Date or any other schedule milestone
on account of the Relief Event, notwithstanding any contrary provision of Article 13, and NCDOT
may require delivery and implementation of a logic-based critical path recovery schedule for
avoiding further delay in the Design Work and Construction Work;

(© This Agreement shall continue in full force and effect and
NCDOT's election to terminate shall not take effect; and

(d) If the effects from the Relief Event described in Section 19.2.1.2
continues for 24 months or more from its inception, either Party may deliver to the other Party a
new written notice of its unconditional election to terminate this Agreement, in which case
neither Party shall have any further option to continue this Agreement in effect.

19.2.3.2 In the case of a conditional election to terminate under Section
19.2.2, if Developer delivers timely written notice choosing to continue this Agreement in effect,
then:

(a) NCDOT shall have no liability for harm or loss from the risks that
are the subject of Insurance Unavailability, except to the extent caused by NCDOT’s fraud,
criminal conduct, intentional misconduct, recklessness, bad faith or breach of the CA
Documents;

(b) Developer shall be irrevocably deemed to self-insure all such
harm and loss, including harm or loss to NCDOT and third parties, as provided in Section
16.1.4.3, except to the extent caused by NCDOT’s fraud, criminal conduct, intentional
misconduct, recklessness, bad faith or breach of the CA Documents;

(© Developer shall solely bear and pay all insurance premiums in
excess of the Commercially Reasonable Insurance Rates during the period of Insurance
Unavailability;

(d) Developer shall promptly and diligently repair and restore all
damage and destruction to the Project arising out of occurrence at any time during Insurance
Unavailability of the risks that are the subject of the Insurance Unavailability, in order to put the
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Project in a safe, good and sound condition in compliance with all applicable provisions of the
CA Documents; and

(e) This Agreement shall continue in full force and effect and
NCDOT's election to terminate shall not take effect.

19.2.4 NCDOT Options Upon Developer Notice

If Developer gives written notice of conditional election to terminate, NCDOT shall have
the option either to accept such notice or to continue this Agreement in effect by delivering to
Developer written notice of NCDOT'’s election not later than 30 days after Developer delivers its
notice. If NCDOT does not deliver such written notice within such 30-day period, then it shall be
conclusively deemed to have accepted Developer's election to terminate this Agreement. If
NCDOT delivers timely written notice choosing to continue this Agreement, then:

19.2.4.1 In the case of a conditional election to terminate under Section
19.2.1, NCDOT shall be obligated to pay or reimburse Developer an amount equal to (without
duplicative counting):

@) The incremental increase in Developer’s reasonable out-of-pocket
costs and expenses to repair and restore any physical damage or destruction to the Project
directly caused by the Relief Event, which shall include, if applicable, any incremental increase
in amounts Developer may owe to the Design-Build Contractor under the terms of the Design-
Build Contract for (i) costs of repair and restoration and (ii) delay and disruption damages for the
period of delay directly caused by the Relief Event after the date Developer delivers its written
notice of conditional election to terminate; plus

(b) Developer’'s reasonable extended overhead and administrative
expenses for the period of any delay in achieving the last Substantial Completion Date from and
after the date Developer delivers its written notice of conditional election to terminate; plus

(© The greater of (i) loss of Toll Revenues from and after the date
Developer delivers its written notice of conditional election to terminate directly resulting from
the Relief Event, determined in the same manner, and subject to the same conditions and
limitations, as for a Compensation Event under Section 13.2, and (ii) an amount equal to
(A) regularly scheduled debt service on Project Debt, other than Subordinate Debt, accrued
during the period of delay due to the Relief Event after the date Developer delivers its written
notice of conditional election to terminate, plus (B) Developer’s unavoidable, reasonable
operating and maintenance costs during such period, minus (C) Toll Revenues during such
period; minus

(d) The sum of (i) the greater of (A)the proceeds of insurance
(including casualty insurance and business interruption insurance) that is required to be carried
pursuant to Section 16.1 and provides coverage to pay, reimburse or provide for any of the
foregoing costs and losses, and (B) the proceeds of insurance (including casualty insurance and
business interruption insurance) that is actually carried by or insuring Developer under policies
solely with respect to the Project and the Work, regardless of whether required to be carried
pursuant to Section 16.1, and that provides coverage to pay, reimburse or provide for any of the
foregoing costs and losses, plus (ii) the foregoing costs and losses that Developer is deemed to
have self-insured pursuant to Section 16.1.4.3.
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19.2.4.2 Further, in the case of a conditional election to terminate under
Section 19.2.1, the following provisions shall apply:

(a) Developer’s rights to delay and relief from performance obligations
under Section 13.1 shall continue to apply to the Relief Event;

(b) This Agreement shall continue in full force and effect and
Developer’s election to terminate shall not take effect; and

(© If the effects from the Relief Event described in Section 19.2.1.2
continues for 24 months or more from its inception, either Party may deliver to the other Party a
new written notice of its unconditional election to terminate this Agreement, in which case
neither Party shall have any further option to continue this Agreement in effect.

19.2.4.3 In the case of a conditional election to terminate under Section
19.2.2, NCDOT shall pay one hundred percent (100%) of the premiums that exceed the
Commercially Reasonable Insurance Rates.

19.2.5 No Waiver

No election by NCDOT under Section 19.2.4 to continue this Agreement in effect shall
prejudice or waive NCDOT's right to thereafter give a written notice of conditional election to
terminate with respect to the same or any other Relief Event pursuant to Section 19.2.3.1(d) or
any other Insurance Unavailability pursuant to Section 19.2.2.

19.2.6 Concurrent Notices

In the event NCDOT and Developer deliver concurrent written notices of conditional
election to terminate, Developer's notice shall prevail. Notices shall be deemed to be
concurrent if each Party sends its written notice before actually receiving the written notice from
the other Party. Knowledge of the other Party’s written notice obtained prior to actual receipt of
the notice shall have no effect on determining whether concurrent notice has occurred.

19.2.7 Early Termination Date and Amount

If either Party accepts the other Party’s conditional election to terminate, or if Developer
delivers written notice of its unconditional election to terminate under Section 19.2.3.1(d) or
Section 19.2.4.2(c), then this Agreement shall be deemed terminated on an Early Termination
Date specified in Exhibit 15, and Developer will be entitled to compensation determined in
accordance with Exhibit 15. Payment will be due and payable as and when provided in Exhibit
15.

19.3 Termination for Developer Default

19.3.1 Developer Defaults Triggering NCDOT Termination Rights

The following Developer Defaults (each a “Default Termination Event”), and no other
Developer Defaults, shall entitte NCDOT, at its sole election, to terminate this Agreement,
effective immediately upon delivery of written notice of termination to Developer and the
Collateral Agent under the Security Documents other than the Subordinated Security
Documents. Developer agrees and acknowledges and stipulates that any of the following
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Developer Defaults would result in material and substantial harm to NCDOT'’s rights and
interests under the CA Documents and therefore constitute a material Developer Default
justifying termination if not cured within the applicable cure period, if any, set forth in
Section 17.2.2 or available to Lenders under the Lender’s Direct Agreement.

19.3.1.1 Developer fails to achieve Substantial Completion for all Project
Sections by the Long Stop Date, as the same may be extended pursuant to this Agreement;

19.3.1.2 There occurs any other Developer Default for which NCDOT
issues a Warning Notice under Section 17.2; or

19.3.1.3 There occurs any Developer Default under Section 17.1.1.13,
17.1.1.140r 17.1.1.15.

19.3.2 Compensation to Developer

If NCDOT issues notice of termination of this Agreement due to a Default Termination
Event, or if Developer terminates this Agreement on grounds or in circumstances beyond
Developer’'s termination rights specifically set forth in this Agreement, Developer will be entitled
to compensation to the extent, and only to the extent, provided in Section D of Exhibit 15;
provided that in no event shall compensation be due under Section 19.3.4. Payment shall be
due and payable as and when provided in Section G.4 of Exhibit 15.

19.3.3 Finality

If NCDOT issues notice of termination of this Agreement due to a Default Termination
Event, termination shall be effective and final immediately upon delivery of written notice as
provided in Section 19.3.1 regardless of whether NCDOT is correct in determining that it has the
right to terminate for Developer Default. In the event it is determined that NCDOT lacked such
right, then such termination shall be treated as a Termination for Convenience as provided in
Section 19.1.4 for the purpose of determining the Termination Compensation due.

19.3.4 Special Provision Regarding Financing Default

As an additional Default Termination Event, NCDOT, at its sole election, shall be entitled
to terminate this Agreement, if there occurs a Developer Default under Section 17.1.1.17 and
such Developer Default is not fully and completely cured through completion of Financial Close
within the cure period set forth in Section 17.1.2.1, without need for Warning Notice or any other
notice and without any additional cure period. Upon such termination, NCDOT shall be entitled
to draw on the Financial Close Security or forfeiture of the Financial Close Security, as
applicable, for the liquidated damages owing to NCDOT under Section 17.4.4.1. For
termination rights for failure to achieve Financial Close in the absence of a Developer Default
under Section 17.1.1.17, refer to Sections 19.12, 19.13, 19.14 and 19.15.

19.4 Termination for NCDOT Default, Suspension of Work or Delayed Notice to Proceed

19.4.1 In the event of a material NCDOT Default under Section 17.5.1.1 (failure to pay
money due) or Section 17.5.1.4 (confiscation or appropriation of Developer’s Interests) that
remains uncured following notice and expiration of the applicable cure period under
Section 17.5.2, Developer may deliver to NCDOT a further written notice setting forth such
NCDOT Default and warning NCDOT that Developer may elect to terminate this Agreement if
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NCDOT does not cure such NCDOT Default within 60 days after the delivery of such notice.
NCDOT may avoid termination by effecting cure within such 60-day period. Failing such cure,
Developer shall have the right to terminate this Agreement, effective immediately upon delivery
of written notice of termination to NCDOT. In the event of such termination, Developer will be
entitled to compensation determined in accordance with Section B of Exhibit 15. Payment shall
be due and payable as and when provided in Section G of Exhibit 15. Any Dispute arising out
of the determination of such compensation shall be resolved according to the Dispute
Resolution Procedures.

19.4.2 In the event NCDOT orders Developer to suspend Work on all or any material
portion of the Project for a reason other than those set forth in Section 17.3.8.1 and such
suspension of Work continues for a period of 180 days or more, Developer shall have the right
to terminate this Agreement, effective immediately upon delivery of written notice of termination
to NCDOT. In the event of such termination, Developer will be entitled to compensation
determined in accordance with Section B.1 of Exhibit 15. Payment shall be due and payable as
and when provided in Section G.3 of Exhibit 15. Any Dispute arising out of the determination of
such compensation shall be resolved according to the Dispute Resolution Procedures.

19.4.3 In the event NCDOT, due to no fault of a Developer Related-Entity, does not
issue NTP1 or NTP2 within 180 days after Developer satisfies the applicable conditions in
Section 7.5, Developer shall have the right to terminate this Agreement, effective immediately
upon delivery of written notice of termination to NCDOT. In the event of such termination,
Developer will be entitled to compensation determined in accordance with Section B.1 or E.2, as
applicable, of Exhibit 15. Payment shall be due and payable as and when provided in
Section G, of Exhibit 15. Any Dispute arising out of the determination of such compensation
shall be resolved according to the Dispute Resolution Procedures.

19.4.4 If Developer issues notice of termination of this Agreement due to a material
NCDOT Default under Section 17.5.1.1, termination shall be effective and final immediately
upon delivery as provided in Section 19.4.1 regardless of whether Developer is correct in
determining that it has the right to terminate for such NCDOT Default. In the event it is
determined that Developer lacked such right, then such termination shall be treated as a
termination due to material Developer Default and Section 19.3.2 shall govern the measure of
the Termination Compensation.

19.5 Termination Procedures and Duties

Upon expiration of the Term or any earlier termination of this Agreement for any reason,
including due to NCDOT Default, the provisions of this Section 19.5 shall apply. Developer shall
timely comply with such provisions independently of, and without regard to, the timing for
determining, adjusting, settling and paying any amounts due Developer or NCDOT on account
of termination. If Developer fails to timely comply with the provisions of this Section 19.5, as
judged by NCDOT in its sole discretion, then upon written notice from NCDOT to Developer
making reference to this Section 19.5, Developer hereby stipulates that, and shall be deemed to
have, surrendered its rights to access the Project Right of Way under Section 2.1.2 and
otherwise under the CA Documents.

19.5.1 In any case where notice of termination precedes the effective Early
Termination Date:
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19.5.1.1 Developer shall continue performing the Work in accordance with,
and without excuse from, all the standards, requirements and provisions of the CA Documents,
and without curtailment of services, quality and performance until the Early Termination Date;

19.5.1.2 Not later than 30 days after notice of termination is delivered, and
annually thereafter within 30 days after the beginning of each Fiscal Year until the effective
Early Termination Date (or rescission or expiration of the notice of termination), Developer shall
deliver to an Intellectual Property Escrow for access and review by NCDOT an annual budget
for the Project for the current Fiscal Year in at least as much detail as any budget required by
Lenders and Good Industry Practice, together with its annual budgets for the immediately
preceding three Fiscal Years and detailed itemization of all costs and expenses for the
immediately preceding three Fiscal Years organized by the line items in the budgets; and

19.5.1.3 Each current budget shall provide for operating and maintenance
expenditures at least sufficient to continue services and operations at the levels experienced in
years prior to notice of termination, taking into account inflationary effects, and in any case
consistent with continuing performance to the requirements of the CA Documents.

19.5.2 Within three days after receipt of a notice of termination, Developer shall meet
and confer with NCDOT for the purpose of developing an interim transition plan for the orderly
transition of Work, demobilization and transfer of the Project and Project Right of Way control to
NCDOT. The Parties shall use diligent efforts to complete preparation of the interim transition
plan within 15 days after the date Developer receives the notice of termination. The Parties
shall use diligent efforts to complete a final transition plan within 30 days after such date. The
transition plan shall be in form and substance reasonably acceptable to NCDOT and shall
include and be consistent with the other provisions and procedures set forth in this Section 19.5,
all of which procedures Developer shall immediately follow, regardless of any delay in
preparation or acceptance of the transition plan.

19.5.3 From and after the Termination Date, even though Developer may be
continuing services temporarily pursuant to a transition plan, Developer shall cease to own or
have rights to Toll Revenues, except to the extent of any continuing pledge and security interest
pursuant to Section 19.9 or the Project Trust Agreement. On the Termination Date, or as soon
thereafter as is possible, Developer shall relinquish and surrender full control and possession of
the Project and Project Right of Way to NCDOT or NCDOT'’s Authorized Representative, and
shall cause all persons and entities claiming under or through Developer to do likewise, in at
least the condition required by the Handback Requirements or as otherwise set forth in Section
8.9.

19.5.4 On the later of the Termination Date or the date Developer relinquishes full
control and possession, Developer shall relinquish and surrender all management, custody and
control of the Project, including the Project Right of Way, to NCDOT, and shall cause all
persons and entities claiming under or through Developer to do likewise, in at least the
condition required by the Handback Requirements; provided that NCDOT shall allow Developer
access to the Project Right of Way to the extent necessary to perform the activities required
under Section 19.5.9, 19.5.10, or 19.5.18. At that time, NCDOT shall assume responsibility, at
its expense, for the Project and the Project Right of Way, subject to any rights to damages
against Developer where the termination is due to a Default Termination Event. On the
Termination Date or as soon thereafter as is possible or as is provided in the approved
transition plan, Developer shall execute, acknowledge and deliver to NCDOT a written notice, in
form and substance acceptable to NCDOT, acting reasonably, acknowledging that Developer
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relinquishes, as of the Termination Date, Developer's rights given by NCDOT pursuant to
Section 2.1.2 with respect to the Project and the Project Right of Way.

19.5.5 If as of the Termination Date Developer has not completed construction of all or
part of the Project and Utility Adjustments that are part of the Construction Work, NCDOT may
elect, by written notice to Developer and the Design-Build Contractor delivered within 90 days
after the Termination Date, to continue in effect the Design-Build Contract or to require its
termination. If NCDOT does not deliver written notice of election within such time period,
NCDOT shall be deemed to elect to require termination of the Design-Build Contract. If NCDOT
elects to continue the Design-Build Contract in effect, then Developer shall execute and deliver
to NCDOT a written assignment, in form and substance acceptable to NCDOT, acting
reasonably, of all Developer’s right, title and interest in and to the Design-Build Contract, and
NCDOT shall assume in writing Developer’s obligations thereunder that arise from and after the
later of the effective date of the assignment and the Termination Date. If NCDOT elects (or is
deemed to elect) to require termination of the Design-Build Contract, then Developer shall:

19.5.5.1 Take such steps as are necessary to terminate the Design-
Build Contract, including notifying the Design-Build Contractor that the Design-Build Contract is
being terminated and that the Design-Build Contractor is to immediately stop work and stop and
cancel orders for materials, services or facilities unless otherwise authorized in writing by
NCDOT;

19.5.5.2 Immediately and safely demobilize and secure construction,
staging, lay down and storage areas for the Project and Utility Adjustments included in the
Construction Work in a manner satisfactory to NCDOT, and remove all debris and waste
materials except as otherwise approved by NCDOT in writing;

19.5.5.3 Take such other actions as are necessary or appropriate to
mitigate further cost;

19.5.5.4 Subject to the prior written approval of NCDOT, settle all
outstanding liabilities and all claims arising out of the Design-Build Contract;

19.5.5.5 Cause the Design-Build Contractor to execute and deliver to
NCDOT a written assignment, in form and substance acceptable to NCDOT, acting reasonably,
of all the Design-Build Contractor's right, title and interest in and to (a) assignable agreements
with railroads and other third party agreements and permits, except subcontracts for
performance of the Design and Construction Work, provided NCDOT assumes in writing all of
the Design-Build Contractor’s obligations thereunder that arise after the Termination Date, and
(b) all assignable warranties, claims and causes of action held by the Design-Build Contractor
against subcontractors and other third parties in connection with the Project or the Work, to the
extent the Project or the Work is adversely affected by any subcontractor or other third party
breach of warranty, contract or other legal obligation; and

19.5.5.6 Carry out such other directions as NCDOT may reasonably give
for termination of Design Work and Construction Work.

19.5.6 If, as of the Termination Date, Developer has entered into any other contract for
the design, construction, permitting, installation and equipping of the Project, NCDOT shall
elect, by written notice to Developer, to continue in effect such contract or to require its
termination. If NCDOT elects to continue such contract in effect, then Developer shall execute
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and deliver to NCDOT a written assignment, in form and substance acceptable to NCDOT,
acting reasonably, of all Developer’s right, title and interest in and to the contract, and NCDOT
shall assume in writing Developer’'s obligations thereunder that arise from and after the
Termination Date. If NCDOT elects to require termination of any such contract, then Developer
shall take actions comparable to those set forth in Section 19.5.5 with respect to the contract(s).

19.5.7 If, as of the Termination Date, Developer has entered into any O&M Contract,
NCDOT shall elect, by written notice to Developer, to continue it in effect or require its
termination. If NCDOT elects to continue any such Contract in effect, then on or about the
Termination Date (or promptly after any later election to terminate as contemplated herein)
Developer shall execute and deliver to NCDOT a written assignment, in form and substance
acceptable to NCDOT, acting reasonably, of all Developer’s right, title and interest in and to the
Contract, and NCDOT shall assume in writing Developer’'s obligations thereunder that arise
from and after the Termination Date. If NCDOT elects to require termination of any such
contract, then Developer shall take actions comparable to those set forth in Section 19.5.5 with
respect to such contract(s).

19.5.8 Within 30 days after notice of termination is delivered, Developer shall provide
NCDOT with true and complete list of all materials, goods, machinery, equipment, parts,
supplies and other property in inventory or storage (whether held by Developer or any person or
entity on behalf of or for the account of Developer) for use in or respecting the Work or the
Project, or on order or previously completed but not yet delivered from Suppliers for use in or
respecting the Work or the Project. In addition, on or about the Termination Date, Developer
shall transfer title and deliver to NCDOT or NCDOT's Authorized Representative, through bills of
sale or other documents of title, as directed by NCDOT, all such materials, goods, machinery,
equipment, parts, supplies and other property, provided NCDOT assumes in writing all of
Developer’s obligations under any contracts relating to the foregoing that arise after the later of
the effective date of the transfer and the Termination Date.

19.5.9 Developer shall take all action that may be necessary, or that NCDOT may
direct, for the protection and preservation of the Project, the Work and such materials, goods,
machinery, equipment, parts, supplies and other property.

19.5.10 At NCDOT'’s request, Developer shall assist NCDOT, for a reasonable period,
with its hiring and training of personnel for operation of the Electronic Toll Collection System and
with training of personnel in the use and operation of any other software or computer programs
Developer uses in connection with the Project. Such assistance, if requested, shall include
training and instruction on system features and operations, explanation and instruction
regarding operating plans, rules, manuals and procedures, on-the-job training and other
reasonable measures to enable the personnel being trained to properly and efficiently operate
such system.

19.5.11 If applicable, on the Termination Date, Developer shall assign, transfer and set
over to NCDOT the Handback Requirements Reserve and funds therein in accordance with
Section 8.10.4.1.

19.5.12 On or about the Termination Date, Developer shall execute and deliver to
NCDOT the following, together with an executed bill of sale or other written instrument, in form
and substance acceptable to NCDOT, acting reasonably, assigning and transferring to NCDOT
all of Developer’s right, title and interest in and to the following:
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19.5.12.1 All completed or partially completed drawings (including plans,
elevations, sections, details and diagrams), specifications, designs, design documents, as-built
and record plans, surveys, and other documents and information pertaining to the design or
construction of the Project or the Utility Adjustments;

19.5.12.2 All samples, borings, boring logs, geotechnical data and similar
data and information relating to the Project or Project Right of Way;

19.5.12.3 All books, records, reports, test reports, studies and other
documents of a similar nature relating to the Work, the Project or the Project Right of Way;

19.5.12.4 All data and information relating to the use of the Project by the
traveling public or Toll Revenues, including (a) all data compiled or maintained by the Electronic
Toll Collection System, whether then maintained on the system or in archives or storage, (b) all
customer account information and (c) all studies, reports, projections, estimates and other
market research or analysis relating to use of the Project by the traveling public provided that
the transfer of any Intellectual Property shall be subject to Sections 22.4 and 22.5; and

19.5.12.5 All other work product and Intellectual Property used or owned by
Developer or any Affiliate relating to the Work, the Project or the Project Right of Way, provided
that the transfer of any Intellectual Property shall be subject to Sections 22.4 and 22.5.

19.5.13 Effective as of the Termination Date, Developer shall assign and transfer to
NCDOT all of Developer’s right, title and interest in and to customer accounts relating to the
Project and funds credited thereto; provided, however, that:

19.5.13.1 As soon as reasonably practicable after the Termination Date, the
Parties shall adjust and prorate the funds in such accounts, and any other funds collected from
Project customers, as follows:

€) There shall be credited to Developer any debits to an account for
customer use of the Project prior to the Termination Date, to the extent there were sufficient
funds in the account as of the Termination Date to cover the debited amount;

(b) There shall be credited to Developer any sums collected by or on
behalf of NCDOT after the Termination Date from a customer respecting a toll violation that
occurred prior to the Termination Date, but only net of the application of any sums collected to
tolls or toll violations owing for use of the Project from and after the Termination Date; and

(© Any debits to an account for customer use of the Project from and
after the Termination Date, if collected by Developer, shall be immediately remitted to NCDOT;
and

19.5.13.2 NCDOT, by written notice to Developer, may elect not to take over
customer accounts of Developer (if any) if NCDOT intends to cease tolls on the Project following
expiration or earlier termination of this Agreement. In such case, Developer shall promptly
inform its account customers of the cessation of tolls and of the customer’s choice either to
cancel the account and receive refund of all unexpended funds or to transfer the account to the
custody and control of another operator of any toll Project that has account interoperability with
the Project. The notice shall identify each such other Project and provide contact information for
the operators thereof. The notice shall give customers a reasonable period to respond, and
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shall state that the account will be closed and funds returned unless the customer timely
responds with a request to transfer the account. Developer shall thereafter conclude disposition
of accounts and account funds in accordance with customer directions.

19.5.14 Within 90 days after the Termination Date, the Parties shall adjust and prorate
costs of operation and maintenance of the Project, including utility costs and deposits, as of the
Termination Date. If the Parties do not have complete or accurate information by such date,
they shall make the adjustment and proration using a good faith estimate, and thereafter
promptly readjust when the complete and accurate information is obtained. The Parties
acknowledge that certain adjustments or readjustments may depend on receipt of bills, invoices or
other information from a third party, and that the third party may delay in providing such
information. Any readjustment necessary only because of error in calculation and not due to lack
of complete and accurate information shall be irrevocably waived unless the Party seeking
readjustment delivers written request therefor to the other Party not later than 180 days following
the Termination Date.

19.5.15 On or about the Termination Date, Developer shall execute and deliver to
NCDOT a written assignment, in form and substance acceptable to NCDOT, acting reasonably,
all of Developer’s right, title and interest in and to any Intellectual Property Escrows or similar
arrangements for the protection of Intellectual Property, Source Code or Source Code
Documentation of others used for or relating to the Project or the Work.

19.5.16 If Developer holds any lease or rental agreement for any customer service
center or customer service outlet serving customers of the Project, at NCDOT’s request,
Developer shall execute and deliver to NCDOT on or about the Termination Date a written
assignment, in form and substance acceptable to NCDOT, acting reasonably, of such lease or
rental agreement and Developer’s right, title and interest thereunder, and NCDOT shall assume
Developer’s obligations thereunder arising from and after the date of assignment. Developer
shall assist and cooperate with NCDOT in connection with its investigation and decision
regarding any such lease or rental agreement, including providing NCDOT access to the
premises for inspection and seeking any consent to assignment required by the landlord.

19.5.17 On or about the Termination Date, Developer shall execute and deliver to
NCDOT a written assignment, in form and substance acceptable to NCDOT, acting reasonably,
of all Developer's right, title and interest in and to all warranties, claims and causes of action
held by Developer against third parties in connection with the Project or the Work to the extent
assignable, including claims under casualty and business interruption insurance, but excluding
any such Insurance Policy claims to the extent made prior to the Valuation Date and taken into
account as a reduction in the appraisal and determination of Fair Market Value.

19.5.18 Developer shall otherwise assist NCDOT in such manner as NCDOT may
reasonably require prior to and for a reasonable period following the Termination Date to ensure
the orderly transition of the Project and its management to NCDOT, and shall, if appropriate and if
requested by NCDOT, take all steps as may be necessary to enforce the provisions of the Key
Contracts pertaining to the surrender of the Project.

19.5.19 For a period of four (4) years following the Termination Date, Developer shall
maintain a secure archive copy of all electronic data transferred to NCDOT .

19.5.20 All documents, records, programs, data, film, tape, articles, memoranda, and
other materials specifically developed under this Agreement after the Effective Date shall be
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considered “work for hire” and Developer transfers any ownership claim to NCDOT and all such
materials will be the property of NCDOT. Use of these materials, other than related to contract
performance by Developer, without the prior written consent of NCDOT, is prohibited.

19.6 Effect of Termination

19.6.1 Cessation of Developer’s Interest and Liens and Encumbrances

Except as provided in Section 19.9 and the Project Trust Agreement, termination of this
Agreement under any provision of this Article 19 shall automatically cause, as of the
Termination Date, the cessation of any and all property interest of Developer, real and personal,
tangible and intangible, in or with respect to the Project, the Project Right of Way, the Toll
Revenues and the Handback Requirements Reserve, which thereupon shall be and remain free
and clear of any lien or encumbrance created, permitted or suffered by Developer or anyone
claiming by, through or under Developer, including the liens, pledges, assignments, collateral
assignments, security interests and encumbrances of any and all Funding Agreements and
Security Documents. In order to confirm the foregoing, at NCDOT's request, Developer shall
promptly obtain and deliver to NCDOT recordable reconveyances, releases and discharges of
all Security Documents, executed by the Lenders, but no such reconveyances, releases and
discharges shall be necessary to the effectiveness of the foregoing.

19.6.2 Project Trust Agreement

Except as provided otherwise in Section 19.9 and the Project Trust Agreement, the
Project Trust Fund and Developer’s security interests in the Revenue Payment Amount, the
Developer Claims Account and the Post-Termination Revenue Account shall cease and
terminate at the end of the Term, at which time the trustee under the Project Trust Agreement
shall distribute to the Party entitled thereto all funds remaining in each account.

19.6.3 Contracts and Agreements

Regardless of NCDOT'’s prior actual or constructive knowledge thereof, and except for
the Project Trust Agreement and any joinder agreement entered into pursuant to Section 19.9.4
should they survive the Termination Date, no contract or agreement to which Developer is a
party (unless NCDOT is also a party thereto) as of the Termination Date shall bind NCDOT,
unless NCDOT elects to assume such contract or agreement in writing. Except in the case of
NCDOT'’s express written assumption, no such contract or agreement shall entitle the
contracting party to continue performance of work or services respecting the Project following
Developer’s relinquishment to NCDOT of possession and control of the Project, or to any claim,
legal or equitable, against NCDOT.

19.7 Liability After Termination; Final Release

19.7.1 No termination of this Agreement shall excuse either Party from any liability
arising out of any default as provided in this Agreement that occurred prior to termination.
Except with respect to any Termination Compensation due to Developer, any termination of this
Agreement shall automatically extinguish any Claim of Developer to payment of Compensation
Amounts for adverse cost and revenue impacts accruing after the Early Termination Date from
Compensation Events that occurred prior to termination.
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19.7.2 Subject to Sections 19.5.14 and 19.5.15, if this Agreement is terminated under
Section 19.1, 19.2, 19.3, 19.4, 19.11, 19.12, 19.13, 19.14 or 19.15, then NCDOT’s payment to
Developer of the amounts required thereunder (if any) shall constitute full and final satisfaction of,
and upon payment NCDOT shall be forever released and discharged from, any and all Claims,
causes of action, suits, demands and Losses, known or unknown, suspected or unsuspected, that
Developer may have against NCDOT arising out of or relating to this Agreement or
termination thereof, or the Project, except for specific Claims and Disputes that are asserted by
Developer in accordance with Section 17.8 not later than 30 days after the effective date of
termination, are unresolved at the time of such payment and are not related to termination or
Termination Compensation. Upon such payment, Developer shall execute and deliver to
NCDOT all such releases and discharges as NCDOT may reasonably require to confirm the
foregoing, but no such written release and discharge shall be necessary to give effect to the
foregoing satisfaction and release.

19.8 Exclusive Termination Rights

This Article 19 contain the entire and exclusive provisions and rights of NCDOT and
Developer regarding termination of this Agreement, and any and all other rights to terminate at
law or in equity are hereby waived to the maximum extent permitted by Law.

19.9 Covenant to Continue Tolling Project

In the event there exists as of the expiration of the Term or an Early Termination Date
any outstanding and undisputed amount owing from NCDOT to Developer, including any
outstanding and undisputed Termination Compensation, the terms and conditions of this
Section 19.9 shall apply, and shall survive termination.

19.9.1 NCDOT shall continue to operate and maintain the HOT Lanes, or cause it to be
operated and maintained, as a tolled facility to the same or substantially equivalent standards as
required of Developer under this Agreement. NCDOT shall also operate and maintain the other
Elements of the Project.

19.9.2 NCDOT shall set, adjust, impose and collect tolls and charges for the HOT Lanes
in accordance with Exhibit 4 and applicable Law.

19.9.3 NCDOT shall cause all tolls (but not Incidental Charges) to be transferred into
the Post-Termination Revenue Account under the Project Trust Agreement; and Developer shall
have and retain a continuing perfected lien on, pledge of and security interest in the Post-
Termination Revenue Account and the funds therein pursuant to the Project Trust Agreement,
until all amounts due are paid in full.

19.9.4 NCDOT shall maintain account holder funds separate and apart from State
funds and shall cause all debits to the ETC Prepaid Accounts to be automatically transferred via
the custodial accounts to the Project Trust Fund for deposit into the Toll Revenue Account;
provided, however, that if NCDOT'’s customary non-Discriminatory rules and procedures for its
toll processing or clearinghouse functions include deducting its transaction fee for such
functions, then NCDOT may reduce the amount of each such transfer to the Project Trust Fund
by the ETC Prepaid Account transaction fee amount.

19.9.5 NCDOT's billing statements to Video Postpaid Accounts shall instruct the User
to make payments in the name of and to the address of either the trustee of the Project Trust
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Fund. NCDOT may invoice the trustee for the Video Postpaid Account Transaction Fee amount
payable to NCDOT pursuant to Exhibit 18.

19.9.6 If for any reason NCDOT receives any payment other than a Transaction Fee
payable to NCDOT pursuant to Exhibit 18 or Incidental Charge for a Transaction that is payable
to Developer, all Toll Revenues that are part of such payment shall be deemed received by
NCDOT merely as a bailee or agent and shall not constitute funds of NCDOT or the State; and
NCDOT shall forthwith remit such payments to the trustee under the Project Trust Agreement
for deposit into the Project Trust Fund.

19.9.7 Pursuant to the terms of the Project Trust Agreement, NCDOT shall have the
right to (a) draw from the revenues deposited under the Project Trust Agreement to pay as and
when incurred NCDOT'’s reasonable and documented operating and maintenance costs and
expenses respecting the Project, (b) fund subaccounts of the Project Trust Fund for reasonable
reserves for costs of reconstruction, rehabilitation, renewal and replacement of the Project, and
(c) draw from the revenues deposited into such subaccounts NCDOT'’s reasonable documented
costs of reconstruction, rehabilitation, renewal and replacement of the Project. The amounts
transferred to and from subaccounts under the Project Trust Agreement for purposes of
Sections 19.9.7(b) and 19.9.7(c) shall be subject to the review and approval of a third party
mutually selected by Developer and NCDOT.

19.9.8 Pursuant to the terms of the Project Trust Agreement, for undisputed amounts
due Developer, Developer shall be entitled to monthly distributions of all revenues held under
the Project Trust Agreement net of NCDOT’s permitted draws for such costs and expenses and
net of such permitted reasonable reserves, until the undisputed amounts are paid in full.

19.9.9 For disputed amounts due Developer, such net revenues shall continue to be
held in trust under the Project Trust Agreement until final, non-appealable decisions are
rendered on all disputed amounts. NCDOT may seek, through the Dispute Resolution
Procedures, for limitations on the amount so held in trust to the extent the applicable decision
making body decides that any disputed portion of the Claim has no reasonable likelihood of
award. The amounts of any final, non-appealable awards shall be funded in the same manner
as undisputed amounts under Section 19.9.8 until paid in full.

19.9.10 At such time as all amounts due Developer are paid in full, or at any earlier
date that the funds held in trust, net of such costs, expenses and reserves, are sufficient to pay
disputed and undisputed amounts that are outstanding, (a) NCDOT’s obligation to operate the
HOT Lanes as a tolled facility shall cease, (b) pursuant to the terms of the Project Trust
Agreement NCDOT’s right to make withdrawals from the Post-Termination Revenue Account
shall be restricted (subject to Section 19.9.8) to preserve the disputed or undisputed amounts
that are outstanding, and (c) tolls or additional charges to Users thereafter collected by NCDOT
shall not be subject to the provisions of this Section 19.9 nor subject to any pledge, lien, security
interest or encumbrance in favor of Developer or any Lender.

19.9.11 At such time as all amounts payable to Developer are paid in full to Developer,
the balance held under the Project Trust Agreement, if any, shall be immediately distributed to
NCDOT and the Project Trust Agreement, Project Trust Fund and Developer’s security interests
in the Post-Termination Revenue Account, together with any joinder agreement entered into
pursuant to Section 19.9.4, shall cease and terminate.
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19.10 Access to Information

Developer shall conduct all discussions and negotiations to determine any Termination
Compensation, and shall share with NCDOT all data, documents and information pertaining
thereto, on an Open Book Basis.

19.11 Termination by Court Ruling

19.11.1 Except in the circumstances described in Section E.4 or E.6 of Exhibit 15,
Termination by Court Ruling means, and becomes effective upon, (a) issuance of a final order
by a court of competent jurisdiction to the effect that this Agreement is void and/or
unenforceable or impossible to perform in its entirety, (b) issuance of a final order by a court of
competent jurisdiction upholding the binding effect on Developer or NCDOT of a Change in Law
that causes impossibility of performance of a fundamental obligation by Developer or NCDOT
under the CA Documents or impossibility of exercising a fundamental right of Developer or
NCDOT under the CA Documents, or (c) occurrence of the circumstances described in
Section 24.13.2. The final court order shall be treated as the notice of termination.

19.11.2 Once Termination by Court Ruling becomes effective, NCDOT and Developer
shall cooperate to implement Sections 19.5, 19.6, 19.7, 19.8 and 19.9.

19.11.3 Notwithstanding Section 19.11.2, if a Termination by Court Ruling occurs,
Developer shall be entitled to compensation to the extent, and only to the extent, provided in
Section E.1 of Exhibit 15. Subject to Sections E.4 and_E.5 of Exhibit 15, payment shall be due
and payable as and when provided in Section G.5 of Exhibit 15. Any Dispute arising out of the
determination of such compensation shall be resolved according to the Dispute Resolution
Procedures.

19.12 Termination for Environmental Litigation

19.12.1 In the event that Environmental Litigation is filed that excuses Developer's
obligation to achieve Financial Close as set forth in Section 4.1.3.4(f), NCDOT shall have the
right to: (a) terminate this Agreement effective immediately upon delivery of written notice of
termination to Developer or (b) delay Financial Close until such excuse is no longer valid,
permissible or exists; provided, however, that if NCDOT delays Financial Close under this
Section 19.12.1(b) by more than 180 days from the Project Financing Deadline, then Developer
may thereafter terminate this Agreement, effective immediately upon delivery of written notice of
termination to NCDOT. However, if such excuse is no longer valid, permissible or exists before
written notice of termination is delivered, then no such notice shall be effective and Developer
shall have a right to terminate under this Section 19.12.

19.12.2 If NCDOT or Developer elects to terminate under this Section 19.12,
Developer will be entitled to compensation to the extent, and only to the extent, provided in
Section H of Exhibit 15.

19.12.3 Once termination pursuant to this Section 19.12 becomes effective, NCDOT
and Developer shall cooperate to implement Sections 19.5, 19.6, 19.7, 19.8, and 19.9.

19.13 Termination Related to Maximum Available Funds
19.13.1 NCDOT Election to Terminate
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19.13.1.1 Upon receiving written notice from Developer pursuant to Section
19.13.2.1 requesting NCDOT to exercise its rights under this Section 19.13.1.1, NCDOT shall
provide written notice to Developer that: (a) this Agreement is terminated, which shall be
effective on the date of receipt of such notice or (b) this Agreement shall remain in full force and
effect, in which case NCDOT shall be liable to Developer for the full amount of the Public Funds
Amount, including the portion in excess of the Maximum Public Funds resulting from the
adjustments under Section 4.1.3.6, 4.1.3.7, and/or Section 4.1.3.8, and Developer shall be
responsible to timely achieve Financial Close as set forth in the CA Documents.

19.13.1.2 In the event of a termination under this Section 19.13.1, Developer
will be entitled to compensation to the extent, and only to the extent, provided in Section H of
Exhibit 15.

19.13.1.3 Once such termination becomes effective, NCDOT and Developer
shall cooperate to implement Sections 19.5, 19.6, 19.7, 19.8, and 19.9.

19.13.2 Developer Election to Proceed with Financial Close

19.13.2.1 If the adjustments under Section 4.1.3.6, 4.1.3.7, and/or Section
4.1.3.8 on the date of Financial Close result in a Public Funds Amount that exceeds the
Maximum Available Funds, Developer shall provide written notice to NCDOT that: (a) Developer
will assume the cost and expense of the portion of the Public Funds Amount in excess of the
Maximum Available Funds, and in such case NCDOT shall not be liable to Developer for the
portion of the Public Funds Amount in excess of the Maximum Available Funds resulting from
such adjustments and Developer shall be responsible to timely achieve Financial Close as set
forth in the CA Documents or (b) Developer will not assume such excess amount and requests
NCDOT to exercise NCDOT's rights under Section 19.13.1.

19.13.2.2 If Developer provides written notice pursuant to Section
19.13.2.1(b) requesting NCDOT to exercise NCDOT's rights under Section 19.13.1, Developer
shall not be liable to NCDOT for the portion of the Public Funds Amount in excess of the
Maximum Available Funds resulting from the adjustments under Section 4.1.3.6, 4.1.3.7, and/or
Section 4.1.3.8.

19.14 Termination Related to Interest Rate Buffer Amount
19.14.1 NCDOT Election to Terminate

19.14.1.1 Upon receiving written notice from Developer pursuant to Section
19.14.2.1 requesting NCDOT to exercise its rights under this Section 19.14.1.1, NCDOT shall
provide written notice to Developer that: (a) this Agreement is terminated, which shall be
effective on the date of receipt of such notice or (b) this Agreement shall remain in full force and
effect, in which case NCDOT shall be liable to Developer for the the full amount of the Interest
Rate Buffer Amount, including the portion resulting from the increase in Benchmark Interest
Rate(s), and Developer shall be responsible to timely achieve Financial Close as set forth in the
CA Documents.

19.14.1.2 In the event of a termination under this Section 19.14.1, Developer
will be entitled to compensation to the extent, and only to the extent, provided in Section H of
Exhibit 15.
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19.14.1.3 Once such termination becomes effective, NCDOT and Developer
shall cooperate to implement Sections 19.5, 19.6, 19.7, 19.8, and 19.9.

19.14.2 Developer Election to Proceed with Financial Close

19.14.2.1 If the increase in Benchmark Interest Rate(s) on the last day of the
Interest Rate Protection Period pursuant to Section 4.1.3.5 exceeds the Interest Rate Buffer
Amount, Developer shall provide written notice to NCDOT that: (a) Developer will assume the
cost and expense of the portion in excess of the Interest Rate Buffer Amount resulting from the
increase in Benchmark Interest Rate(s), and in such case NCDOT shall not be liable to
Developer for such excess portion and Developer shall be responsible to timely achieve
Financial Close as set forth in the CA Documents or (b) Developer will not assume such excess
portion and requests NCDOT to exercise NCDOT's rights under Section 19.14.1.

19.14.2.2 If Developer provides written notice pursuant to Section
19.14.2.1(b) requesting NCDOT to exercise NCDOT's rights under Section 19.13.1, Developer
shall not be liable to NCDOT for the portion in excess of the Interest Rate Buffer Amount
resulting from the increase in Benchmark Interest Rate(s).

19.15 Termination for Certain Delays in Financial Close

19.15.1 Developer or NCDOT may terminate this Agreement without fault, Claim or
penalty (except for Termination Compensation owed under this Section 19.15) if Financial Close
does not occur by the Project Financing Deadline, as the same may be extended pursuant to
Section 4.1.3.2, 4.1.3.9 or 4.1.3.10, and such failure is directly attributable to any of the
circumstances set forth in Section 4.1.3.4; provided, however, that notice of termination under
this Section 19.15 shall obligate NCDOT and Developer to engage in good faith negotiations for
a period of 30 days (or such longer period as the Parties may mutually agree) after receipt of
such notice before such termination is effective.

19.15.2 The Parties’ right to terminate this Agreement pursuant to this Section 19.15
shall continue during any extension of the Project Financing Deadline (with respect to such
extended Project Financing Deadline) until Developer achieves Financial Close.

19.15.3 In the event of a termination under this Section 19.15, Developer will be
entitled to compensation to the extent, and only to the extent, provided in Section H of Exhibit
15.

19.15.4 Once such termination becomes effective, NCDOT and Developer shall
cooperate to implement Sections 19.5, 19.6, 19.7, 19.8 and 19.9.

ARTICLE 20. LENDERS’ RIGHTS
20.1 Conditions and Limitations Respecting Lenders’ Rights

20.1.1 No Security Document (including those respecting a Refinancing) shall be valid
or effective, and no Lender shall be entitled to the rights, benefits and protections of this
Article 20, unless the Security Document, other related Security Documents and related
Funding Agreements strictly comply with Section 4.4.
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20.1.2 No Security Document relating to any Refinancing (except Exempt Refinancings
under clause (b), (c) or (d) of the definition of Exempt Refinancing) shall be valid or effective,
and no Lender shall be entitled to the rights, benefits and protections of this Article 20 or the
Lender’s Direct Agreement, unless the Refinancing is in compliance with Section 4.5.

20.1.3 No Funding Agreement or Security Document shall be binding upon NCDOT in
the enforcement of its rights and remedies as provided herein and by Law, and no Lender shall
be entitled to the rights, benefits and protections of this Article 20 or the Lender’'s Direct
Agreement, unless and until (i) a copy (certified as true and correct by the Collateral Agent) of
the original thereof bearing, if applicable, the date and instrument number or book and page of
recordation or filing thereof, including a copy of a specimen bond, note or other obligation
(certified as true and correct by the Collateral Agent) secured by such Security Document, has
been delivered to NCDOT and (ii) NCDOT has received written notice of the address of the
Collateral Agent to which notices may be sent. In the event of an assignment of any such
Funding Agreement or Security Document, such assignment shall not be binding upon NCDOT,
unless and until NCDOT has received a certified copy thereof, which copy shall, if required to be
recorded, bear the date and instrument number or book and page of recordation thereof, and
NCDOT has received written notice of the assignee thereof to which notices may be sent. In
the event of any change in the identity of the Collateral Agent, such assignment shall not be
binding upon NCDOT, unless and until NCDOT has received a written notice thereof signed by
the replaced and substitute Collateral Agent and setting forth the address of the substitute
Collateral Agent to which notices may be sent.

20.1.4 No Lender shall be entitled to the rights, benefits and protections of this
Article 20 unless the Funding Agreements in favor of the Lender are secured by senior or first
tier subordinate Security Documents (including the Security Documents relating to any TIFIA
Loan). For avoidance of doubt, no Lender holding Project Debt secured by a Subordinated
Security Document shall have any rights, benefits or protections under this Article 20.

20.1.5 A Lender shall not, by virtue of its Funding Agreement or Security Document,
acquire any greater rights to or interest in the Project or Toll Revenues than Developer has at
any applicable time under this Agreement, other than the provisions in this Article 20 for the
specific protection of Lenders.

20.1.6 All rights acquired by Lenders under any Funding Agreement or Security
Document shall be subject to the provisions of the CA Documents and to the rights of NCDOT
hereunder and thereunder.

20.1.7 The following provisions of this Article 20 shall apply only to Security
Documents, and the Lenders thereunder, that comply with Sections 20.1.1, 20.1.2, 20.1.3 and
20.1.4. None of the following provisions of this Article 20 shall be construed inconsistently with
the provisions of this Section 20.1.

20.2 Direct Agreement

The Lenders’ rights are as set forth in the Lender’s Direct Agreement.
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ARTICLE 21. ASSIGNMENT AND TRANSFER
21.1 Restrictions on Assignment and Other Transfers of Developer’s Interest

21.1.1 Developer shall not voluntarily or involuntarily sell, assign, convey, transfer,
pledge, mortgage or otherwise encumber the Developer’s Interest or any portion thereof without
NCDOT'’s prior written approval in accordance with Section 21.3, except:

21.1.1.1 To Lenders for security as permitted by this Agreement; provided
that Developer retains responsibility for the performance of Developer's obligations under the
CA Documents;

21.1.1.2 To a Substituted Entity in accordance with the Lender’'s Direct
Agreement;

21.1.1.3 To any Person in which, at the time of the sale, assignment,
conveyance, transfer, pledge, mortgage or encumbrance, an Equity Member signing this
Agreement for Developer (a) exercises management control over such Person and (b) holds at
least 50% of the equity interest in such Person; or

21.1.1.4 To any Person in which, at the time of such sale, assignment,
conveyance, transfer, pledge, mortgage or encumbrance, any shareholder(s), general partner(s)
or member(s) of an Equity Member signing this Agreement for Developer exercising
management control over Developer: (a) exercise(s) management control over such Person and
(b) hold(s) more than 50% of the equity interest in such Person.

21.1.2 Developer shall not grant any special right of entry onto, use of, or right to
manage and control the Project to any other Person that is not in the ordinary course of
Developer performing the Work, without NCDOT's prior written approval in accordance with
Section 21.3.

21.1.3 In accordance with North Carolina General Statutes § 136-18(39a)b, in no event
shall any voluntary or involuntary sale, assignment, conveyance, transfer, pledge, mortgage,
encumbrance, grant of right of entry, or grant of other special use, management or control of the
Project create additional debt or debt-like obligations of the State.

21.1.4 Any purported voluntary or involuntary sale, assignment, conveyance, transfer,
pledge, mortgage, encumbrance, grant of right of entry, or grant of other special use,
management or control of the Project in violation of this Section 21.1 shall be null and void ab
initio and NCDOT may declare any such attempted action to be a Developer Default.

21.2 Restrictions on Equity Transfers and Change of Control

21.2.1 Except as provided in Sections 21.2.2, no voluntary or involuntary Equity
Transfers by or among Equity Members, and no voluntary or involuntary Change of Control, are
allowed from the Effective Date to the second annual anniversary of Substantial Completion of
all Project Sections without NCDOT'’s prior written approval in accordance with Section 21.3.

21.2.2 Transfers and transactions within any of the exceptions described in clauses (a)
through (f) of the definition of Change of Control are allowed at any time without necessity for
NCDOT's approval; provided, however, that in the case of exceptions described in clauses (a)
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through (d) and as a condition to such transfers and transactions, Developer shall deliver to
NCDOT, within ten days prior to the effectiveness of the transfer or transaction, written notice
describing the transfer or transaction and (if applicable) the names of the transferor and
transferee, together with documentation demonstrating that the transfer or transaction is within
such an exception.

21.2.3 From and after the second annual anniversary of Substantial Completion of all
Project Sections, Equity Transfers that do not result in a Change of Control are allowed, subject
to NCDOT’s prior written approval. The purpose of NCDOT’s prior written approval shall be
limited to verifying that the proposed Equity Transfer will not result in a Change of Control.

21.2.4 From and after the second annual anniversary of Substantial Completion of all
Project Sections, Equity Transfers that do result in a Change of Control are allowed, subject to
NCDOT's prior written approval in accordance with Section 21.3.

21.2.5 Any purported voluntary or involuntary Equity Transfer or Change of Control in
violation of this Section 21.2 shall be null and void ab initio, and NCDOT may declare any such
attempted action to be a Developer Default.

21.3 Standards and Procedures for NCDOT Approval

21.3.1 Except as provided in Section 21.2.2, where NCDOT's prior approval is required
for a proposed sale, assignment, conveyance, transfer, pledge, mortgage, encumbrance, grant
of right of entry, or grant of other special use, management or control, or for any proposed
Equity Transfer or Change of Control (each a “transaction”), and such transaction is proposed at
any time during the period ending two years after Substantial Completion of all Project Sections,
NCDOT may withhold or condition its approval in its sole discretion. Any such decision of
NCDOT to withhold consent shall be final, binding and not subject to the Dispute Resolution
Procedures.

21.3.2 Thereafter, NCDOT shall not unreasonably withhold its approval of such a
transaction. Among other reasonable factors and considerations, it shall be reasonable for
NCDOT to withhold its approval if:

21.3.2.1 Developer fails to demonstrate to NCDOT's reasonable
satisfaction that the proposed assignee, grantee or transferee, or the proposed transferee of
rights and/or equity interests that would amount to a Change of Control (collectively the
“transferee”), and its proposed contractors (a) have the financial resources, qualifications and
experience to timely perform Developer’'s obligations under the CA Documents and Principal
Project Documents and (b) are in compliance with NCDOT’s rules, regulations and adopted
written policies regarding organizational conflicts of interest;

21.3.2.2 Less than all of Developer’s Interest is proposed to be assigned,
conveyed, transferred, pledged, mortgaged, encumbered or granted; or

21.3.2.3 At the time of the proposed transaction, there exists any uncured
Developer Default or any event or circumstance that with the lapse of time, the giving of notice
or both would constitute a Developer Default, unless NCDOT receives from the proposed
transferee assurances of cure and performance acceptable to NCDOT in its good faith
discretion.
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21.3.3 Except as otherwise provided in Section 21.3.6, for transactions subject to
NCDOT'’s prior reasonable approval, NCDOT will approve or disapprove within 30 days after it
receives from Developer:

21.3.3.1 Arequest for approval;
21.3.3.2 Areasonably detailed description of the proposed transaction;

21.3.3.3 Such information, evidence and supporting documentation as
NCDOT may request concerning the identity, financial resources, qualifications, experience and
potential conflicts of interest of the proposed transferee and its proposed contractors; and

21.3.3.4 Such evidence of organization and authority, and such
incumbency certificates, certificates regarding debarment or suspension, and other certificates,
representations and warranties as NCDOT may reasonably request.

21.3.4 Except as otherwise provided in Section 21.3.6, for transactions subject to
NCDOT's prior reasonable approval, NCDOT will evaluate the identity, financial resources,
gualifications, experience and potential conflicts of interest using the same standards and
criteria that it is then currently applying, or if there is no current application, then the same
standards and criteria it most recently applied, to the evaluation of Persons responding to
NCDOT requests for qualifications for concession or similar agreements for comparable projects
and facilities.

21.3.5 If for any reason NCDOT does not act within such 30-day period, or any
extension thereof by mutual agreement of the Parties, then the proposed assignment shall not
be permitted, subject to Developer’s right, in the case of a proposed assignment governed by
Section 21.3.2, to submit a Dispute for resolution according to the Dispute Resolution
Procedures.

21.3.6 For Equity Transfers subject to NCDOT’s prior reasonable approval under
Section 21.2.3, NCDOT will approve or disapprove within 30 days after it receives from
Developer a request for approval, the names of each transferor and transferee, and
documentation establishing to NCDOT's satisfaction that the proposed Equity Transfer will not
result in a Change of Control.

21.3.7 Notwithstanding the provisions of this Section 21.3, Initial Equity Members
whose role is restricted solely to financial matters and who have no role in the performance of
the Work may assign, sell or transfer their interest in Developer in accordance with this Section
21.3.7.

21.3.7.1  Any assignment, sale or transfer under this Section 21.3.7 prior to
the period ending two years after Substantial Completion of all Project Sections shall be subject
to NCDOT'’s reasonable approval, unless such assignment, sale or transfer constitutes a
Change in Control (in which case it shall be subject to NCDOT's approval in its good faith
discretion).

21.3.7.2 If any assignment, sale or transfer under this Section 21.3.7 prior
to the period ending two years after after Substantial Completion of all Project Sections is to an
infrastructure fund that is affiliated with or under common ownership, management or control
with an Initial Equity Member, such assignment, sale or transfer shall not be subject to
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NCDOT’s prior written approval, subject to the condition that Developer deliver to NCDOT,
within 10 days prior to the effectiveness of such assignment, sale or transfer, written notice
describing such assignment, sale or transfer, together with documentation demonstrating that
such assignment, sale or transfer is to such an infrastructure fund.

21.4 Assignment by NCDOT

NCDOT may assign all or any portion of its rights, title and interests granted, held or reserved to
NCDOT under the CA Documents in and to the Project, Project Right of Way, Toll Revenues,
appropriations, CA Documents, Payment Bonds and Performance Security, guarantees, letters
of credit and other security for payment or performance, (a) without Developer’s consent, to any
other Person that succeeds to the governmental powers and authority of NCDOT, and (b) to
others with the prior written consent of Developer. NCDOT also may assign, without
Developer’s consent, all or any portion of its rights, title and interests in and to revenue streams
from Developer under the CA Documents, together with Payment Bonds, Performance
Securities, guarantees, letters of credit and other security for payment of such revenue streams
and NCDOT's rights to enforce payment of such revenue streams other than rights to terminate
this Agreement, to any trustee, credit enhancer or swap counterparty with respect to bonds or
other indebtedness issued by NCDOT or a related entity or instrumentality as security for
repayment of the bonds or other indebtedness. No assignment by NCDOT shall create or alter
any obligations under the CA Documents without the consent of the Parties.

21.5 Notice and Assumption

21.5.1 Assignments and transfers of the Developer's Interest permitted under this
Article 21 (other than pursuant to Section 21.1.1.1) or otherwise approved in writing by NCDOT
shall be effective only upon NCDOT's receipt of written notice of the assignment or transfer and
a written recordable instrument executed by the transferee, in form and substance acceptable to
NCDOT, in which the transferee, without condition or reservation, assumes all of Developer's
obligations, duties and liabilities under the CA Documents then in effect and agrees to perform
and observe all provisions thereof applicable to Developer.

21.5.2 Each transferee, including any Person who acquires the Developer’s Interest
pursuant to foreclosure, transfer in lieu of foreclosure or similar proceeding, shall take the
Developer’s Interest subject to, and shall be bound by, the Developer Management Plan, the
Key Contracts, the Developer Utility Adjustment Agreements, all agreements between the
transferor and railroads, the Governmental Approvals, and all agreements between the
transferor and Governmental Entities with jurisdiction over the Project or the Work, except to the
extent otherwise approved by NCDOT in writing in its good faith discretion.

21.5.3 Except with respect to assignments and transfers pursuant to foreclosure,
transfer in lieu of foreclosure or similar proceeding, the transferor and transferee shall give
NCDOT written notice of the assignment not less than 30 days prior to the effective date
thereof.

21.6 Change of Organization or Name

21.6.1 Developer shall not change the legal form of its organization in a manner that
adversely affects NCDOT's rights, protections and remedies under the CA Documents without
the prior written approval of NCDOT, which consent may be granted or withheld in NCDOT's
sole discretion.
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21.6.2 In the event either Party changes its name, such Party agrees to promptly
furnish the other Party with written notice of change of name and appropriate supporting
documentation.

ARTICLE 22. RECORDS AND AUDITS; INTELLECTUAL PROPERTY
22.1 Maintenance and Inspection of Records

22.1.1 Developer shall keep and maintain in Mecklenburg or Wake County, North
Carolina, or in another location NCDOT approves in writing in its sole discretion, all books,
records and documents relating to the Project, Project Right of Way, Utility Adjustments or
Work, including copies of all original documents delivered to NCDOT. Developer shall keep and
maintain such books, records and documents in accordance with applicable provisions of the
CA Documents, the Developer Management Plan, and in accordance with Good Industry
Practice. Developer shall notify NCDOT where such records and documents are kept.

22.1.2 Developer shall make all its books, records and documents available for
inspection by NCDOT, the State Auditor and FHWA and their Authorized Representatives and
legal counsel at Developer’s principal offices in North Carolina, or pursuant to each Intellectual
Property Escrow, at all times during normal business hours, without charge. Developer shall
provide, or make available for review pursuant to each Intellectual Property Escrow, to NCDOT,
the State Auditor and FHWA copies thereof (a) as and when expressly required by the CA
Documents or (b) for those not expressly required, upon request and at no expense to
Developer. NCDOT, the State Auditor and FHWA may conduct any such inspection upon 48
hours’ prior written notice, or unannounced and without prior notice where there is good faith
suspicion of fraud. The right of inspection includes the right to make extracts and take notes.
The provisions of this Section 22.1.2 are subject to the following:

22.1.2.1 Developer reserves the right to assert exemptions from disclosure
for information that would be exempt under applicable State Law from discovery or introduction
into evidence in legal actions, provided that in no event shall Developer be entitled to assert any
such exemption to withhold traffic and revenue data; and

22.1.2.2 Unless otherwise lawfully required by the FHWA, federal Law, the
Public Records Law or applicable Law, Developer may make available copies of books, records
and documents containing trade secrets and confidential proprietary information with such
information redacted, provided Developer deposits unredacted copies thereof in an Intellectual
Property Escrow within five Business Days after receiving NCDOT's, the State Auditor's and
FHWA'’s notice, and without restriction on NCDOT'’s, the State Auditor's and FHWA'’s right of
access to such Intellectual Property Escrow for inspection. Unless otherwise lawfully required
by the FHWA, NCDOT or the State Auditor shall have no right to make extracts of such trade
secrets and confidential proprietary information except in connection with resolution of Claims
and Disputes. In no event shall Developer be entitled to apply this Section 22.1.2.2 to traffic
and revenue data.

22.1.3 Developer shall retain records and documents for a minimum of five years after
the date the record or document is generated; provided that if the CA Documents or applicable
Law specify any longer time period for retention of particular records, such time period shall
control. With respect to records and documents generated prior to Final Acceptance of a
Project Section, the time period for retention shall commence upon Final Acceptance of such
Project Section. Notwithstanding the foregoing, all records which relate to Claims and Disputes
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being processed or actions brought under the Dispute Resolution Procedures shall be retained
and made available until any later date that such Claims, Disputes and actions are finally
resolved. Refer to Attachment 1 to Exhibit 6 regarding applicable federal requirements and to
Section 8.7.4 regarding the time period for retention of Patron Confidential Information.

22.2 Audits and Budgets

22.2.1 NCDOT, the State Auditor and FHWA shall have such rights to review and audit
Developer, its Contractors and their respective books and records as and when they deem
necessary for purposes of verifying compliance with the CA Documents and applicable Law.
Without limiting the foregoing, NCDOT, the State Auditor and FHWA shall have the right to audit
Developer’'s Developer Management Plan and compliance therewith, including the right to
inspect Work and/or activities and to verify the accuracy and adequacy of the Developer
Management Plan and its component parts, plans and other documentation. NCDOT and
FHWA may conduct any such audit of books and records upon 48 hours’ prior written notice, or
unannounced and without prior notice where there is good faith suspicion of fraud. Further,
pursuant to North Carolina General Statutes 8§ 147-64.7, the State Auditor shall have ready
access to persons, records, papers, reports, vouchers, correspondence, books, and any other
documentation which is in the possession of any Developer and any of its Contractors.

22.2.2 All Claims filed against NCDOT shall be subject to audit at any time following
the filing of the Claim. The audit may be performed by employees of NCDOT, the State Auditor
and FHWA or by an auditor under contract with NCDOT. No notice is required before
commencing any audit before 60 days after the expiration of the term of this Agreement.
Thereafter, NCDOT shall provide 20 days notice to Developer, any Contractors or their
respective agents before commencing an audit. Developer, Contractors or their agents shall
provide adequate facilities, acceptable to NCDOT, for the audit during normal business hours.
Developer, Contractors or their agents shall cooperate with the auditors. Failure of Developer,
Contractors or their agents to maintain and retain sufficient books and records to allow the
auditors to verify all or a portion of the Claim or to permit the auditor access to such books and
records shall constitute a waiver of the Claim and shall bar any recovery thereunder. At a
minimum, the auditors shall have available to them the following documents relating to the
Claim:

22.2.2.1 Daily time sheets and supervisor’s daily reports;

22.2.2.2 Union agreements;

22.2.2.3 Insurance, welfare, and benefits records;

22.2.2.4 Payroll registers;

22.2.2.5 Earnings records;

22.2.2.6 Payroll tax forms;

22.2.2.7 Material invoices and requisitions;

22.2.2.8 Material cost distribution work sheet;

22.2.2.9 Equipment records (list of company equipment, rates, etc.);
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22.2.2.10 Contractors’ (including Suppliers’) invoices;
22.2.2.11 Contractors’ and agents’ payment certificates;
22.2.2.12 Canceled checks (payroll and Suppliers);
22.2.2.13 Job cost report;

22.2.2.14 Job payroll ledger;

22.2.2.15 General ledger;

22.2.2.16 Cash disbursements journal;

22.2.2.17 Daily records of Toll Revenues;

22.2.2.18 All documents that relate to each and every Claim together with all
documents that support the amount of damages as to each Claim; and

22.2.2.19 Work sheets used to prepare the Claim establishing (a) the cost
components of the Claim, including labor, benefits and insurance, materials, equipment,
Contractors, all documents that establish the time periods, individuals involved, the hours for the
individuals, and the rates for the individuals, and (b) the lost revenue components of the Claim.

Full compliance by Developer with the provisions of this Section 22.2.2 is a contractual condition
precedent to Developer's right to seek relief on a Claim under Section 17.8.

22.2.3 Not later than 30 days after Financial Close and annually thereafter, Developer
shall deliver to NCDOT an annual budget for the Project for the current Fiscal Year in at least as
much detail as any budget required by Lenders and Good Industry Practice, together with its
annual budgets for the immediately preceding three Fiscal Years and detailed itemization of all
costs and expenses for the immediately preceding three Fiscal Years organized by the line
items in the budgets.

22.2.4 Any rights of the FHWA to review and audit Developer, its Contractors and their
respective books and records are set forth in Exhibit 6.

22.2.5 NCDOT's rights of audit include the right to observe the business operations of
Developer and its Contractors to confirm the accuracy of books and records.

22.2.6 Developer shall include in the Developer Management Plan internal procedures
to facilitate review and audit by NCDOT and, if applicable, FHWA.

22.2.7 Developer represents and warrants the completeness and accuracy in all
material respects of all information it or its agents provides in connection with NCDOT audits,
and shall cause all Contractors other than NCDOT and Governmental Entities acting as
Contractors to warrant the completeness and accuracy in all material respects of all information
such Contractors provide in connection with NCDOT audits.

22.2.8 Developer's internal and third party quality and compliance auditing
responsibilities shall be set forth in the Developer Management Plan.
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22.2.9 Nothing in the CA Documents shall in any way limit the constitutional and
statutory powers, duties and rights of elected State officials, including the independent rights of
the State Auditor, in carrying out his or her legal authority. Developer understands and
acknowledges that (a) the State Auditor may conduct an audit or investigation of any entity
receiving funds from the State directly under this Agreement or indirectly through a Contract,
(b) acceptance of funds directly under this Agreement or indirectly through a Contract acts as
acceptance of the authority of the State Auditor, under the direction of the legislative audit
committee, to conduct an audit or investigation in connection with those funds, and (c) an entity
that is the subject of an audit or investigation must provide the State Auditor with access to any
information the State Auditor considers relevant to the investigation or audit.

22.3 Public Records Law

22.3.1 Developer acknowledges and agrees that, except as provided by North Carolina
General Statutes § 132-1 et seq. (“Public Records Law”) or applicable Law, all Submittals,
records, documents, drawings, plans, specifications and other materials in NCDOT's
possession, including materials submitted by Developer to NCDOT, are subject to the
provisions of the Public Records Law. If Developer believes information or materials submitted
to NCDOT constitute trade secrets, proprietary information or other information that is not
subject to the Public Records Law or is excepted from disclosure under the Public Records Law
or applicable Law, Developer shall be solely responsible for specifically and conspicuously
designating that information by placing “CONFIDENTIAL” in the center header of each such
document or page affected, as it determines to be appropriate. Any specific proprietary
information, trade secrets or confidential commercial and financial information shall be clearly
identified as such, and shall be accompanied by a concise statement of reasons supporting the
claim, including the applicable Law which supports the claim. Nothing contained in this
Section 22.3 shall modify or amend requirements and obligations imposed on NCDOT by the
Public Records Law or other applicable Law, and the provisions of the Public Records Law or
other Laws shall control in the event of a conflict between the procedures described above and
the applicable Law. Developer is advised to contact legal counsel concerning such Law and its
application to Developer.

22.3.2 If NCDOT receives a request for public disclosure of materials marked
“CONFIDENTIAL,” NCDOT will use reasonable efforts to notify Developer of the request and
give Developer an opportunity to assert, in writing and at its sole expense, a claimed exception
under the Public Records Law or other applicable Law within the time period specified in the
notice issued by NCDOT and allowed under the Public Records Law. Under no circumstances,
however, will NCDOT be responsible or liable to Developer or any other Person for the
disclosure of any such labeled materials, whether the disclosure is required by Law, or court
order, or occurs through inadvertence, mistake or negligence on the part of NCDOT or its
officers, employees, contractors or consultants.

22.3.3 In the event of any proceeding or litigation concerning the disclosure of any
material submitted by Developer to NCDOT, NCDOT's sole involvement will be as a custodian
retaining the material until otherwise ordered by a court or such other authority having
jurisdiction with respect thereto, and Developer shall be fully responsible for otherwise
prosecuting or defending any action concerning the materials at its sole cost and risk; provided,
however, that NCDOT reserves the right, in its sole discretion, to intervene or participate in the
litigation in such manner as it deems necessary or desirable. Except in the case of NCDOT's
voluntary intervention or participation in litigation, Developer shall pay and reimburse NCDOT
within 30 days after receipt of written demand and reasonable supporting documentation for all
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costs and fees, including attorneys’ fees and costs, NCDOT incurs in connection with any
litigation, proceeding or request for disclosure.

22.3.4 Notwithstanding the foregoing, Developer consents to all other disclosures
required by Law. Developer further expressly waives any right to contest, impede, prevent or
delay such disclosure, or to initiate any proceeding that may have the effect of impeding,
preventing or delaying such disclosure, under the P3 Policy, the Public Records Law or any
other Law relating to the confidentiality or disclosure of information.

22.4 Intellectual Property

22.4.1 All Proprietary Intellectual Property, including with respect to Technology
Enhancements, Source Code and Source Code Documentation, shall remain exclusively the
property of Developer or its Affiliates or Contractors that supply the same, notwithstanding any
delivery of copies thereof to NCDOT. Unless otherwise specifically stated in the CA
Documents, Developer is responsible for assuring that all software it uses for any aspect of the
Project is compatible with software used by NCDOT. Prior to using any software or version of
software not then in use by NCDOT, Developer must obtain written approval from NCDOT. In
addition, Developer shall provide to NCDOT staff, at Developer’s cost, any software, licenses
and training reasonably necessary to assure that NCDOT is able to implement compatible
usage of all software utilized by Developer. For purposes of this Section 22.4.1, compatible
usage shall mean that the Developer-provided electronic file(s) may be loaded or imported and
manipulated by NCDOT using its software with no modifications, preparation or adjustments.
All electronic information submitted to NCDOT shall be in native format or, if not available,
legible.

22.4.2 NCDOT shall have and is hereby granted a nonexclusive, transferable,
irrevocable, fully paid up right and license to use, reproduce, modify, adapt and disclose, and
sublicense others to use, reproduce, modify, adapt and disclose, the Proprietary Intellectual
Property of Developer, including with respect to Technology Enhancements, Source Code and
Source Code Documentation, solely in connection with the Project and any Highway, tolled or
not tolled, owned and operated by NCDOT or a State or regional Governmental Entity; provided
that NCDOT shall have the right to exercise such license only at the following times:

22.4.2.1 From and after the expiration or earlier termination of the Term for
any reason whatsoever by NCDOT and only in connection for maintaining interoperability with
the Project by a State or regional Governmental Entity;

22.4.2.2 During any time that NCDOT is exercising its step-in rights
pursuant to Section 17.3.4, in which case NCDOT may exercise such license only in
connection with the Project; and

22.4.2.3 During any time that a receiver is appointed for Developer, or
during any time that there is pending a voluntarily or involuntary proceeding in bankruptcy in
which Developer is the debtor, in which case NCDOT may exercise such license only in
connection with the Project.

22.4.3 Subject to the license and rights granted to NCDOT pursuant to Section 22.4.2,
NCDOT shall not at any time sell any Proprietary Intellectual Property of Developer or use,
reproduce, modify, adapt and disclose, or allow any party to use, reproduce, modify, adapt and
disclose, any such Proprietary Intellectual Property for any other purpose.
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22.4.4 The right to transfer the license is limited to any Governmental Entity that
succeeds to the power and authority of NCDOT generally or with respect to the Project.

22.4.5 The right to sublicense is limited to State or regional Governmental Entities that
own or operate a Highway or other road, tolled or not tolled, and to the concessionaires,
contractors, subcontractors, employees, attorneys, consultants and agents that are retained by
or on behalf of NCDOT or any such State or regional Governmental Entity in connection with the
Project or another Highway or other road, tolled or untolled. All such sublicenses shall be
subject to Section 22.4.6.

22.4.6 Subject to Section 22.3, NCDOT shall:

22.4.6.1 Not disclose any Proprietary Intellectual Property of Developer to
any Person other than authorized transferees and sublicensees who agree to be bound by any
confidentiality obligations of NCDOT relating thereto;

22.4.6.2 Enter into a commercially reasonable confidentiality agreement if
requested by Developer with respect to the licensed Proprietary Intellectual Property; and

22.4.6.3 Include, or where applicable require such State or regional
Governmental Entity to include, in the contract with the sublicensee its covenant to employ
sound business practices no less diligent than those used for its own confidential information,
and no less diligent than required by commercially reasonable standards of confidentiality, to
protect all Proprietary Intellectual Property of Developer and other materials provided under the
sublicense against disclosure to third parties not in receipt of a sublicense, and to use the
sublicense only for the permitted purposes.

22.4.7 Notwithstanding any contrary provision of this Agreement, in no event shall
NCDOT or any of its directors, officers, employees, consultants or agents be liable to
Developer, any Affiliate or any Contractor for any damages, including loss of profit, arising out of
breach of the duty of confidentiality set forth in Section 22.4.6 if such breach is not the result of
gross negligence or intentional misconduct or required under the provisions of the Public
Records Law, court order or other legal requirement.

22.4.8 Developer shall continue to have a full and complete right to use any and all
duplicates or other originals of its Proprietary Intellectual Property in any manner it chooses.

22.4.9 With respect to any Proprietary Intellectual Property, including with respect to
Technology Enhancements, Source Code and Source Code Documentation, owned by a
Person other than Developer, including any Affiliate, and other than NCDOT or a Governmental
Entity acting as a Contractor, Developer shall obtain from such owner, concurrently with
execution of any contract, subcontract or purchase order with such owner or with the first use or
adaptation of the Proprietary Intellectual Property in connection with the Project, both for
Developer and NCDOT, nonexclusive, transferable, irrevocable, fully paid up licenses to use,
reproduce, modify, adapt and disclose such Proprietary Intellectual Property solely in
connection with the Project and any Highway, tolled or not tolled, owned and operated by
NCDOT or a State or regional Governmental Entity, of at least identical scope, purpose,
duration and applicability as the license granted under Section 22.4.2. The foregoing
requirement shall not apply, however, to mass-marketed software products (sometimes referred
to as “shrink wrap software”) owned by such a Person where such a license cannot be extended
to NCDOT using commercially reasonable efforts. The limitations on sale, transfer, sublicensing
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and disclosure by NCDOT set forth in Sections 22.4.3 through 22.4.6 shall also apply to
NCDOT's licenses in such Proprietary Intellectual Property.

22.5 Intellectual Property Escrows

22.5.1 NCDOT and Developer acknowledge that Developer and/or Contractors that
supply software, Source Code, Financial Modeling Data or other Proprietary Intellectual
Property may not wish to deliver the Proprietary Intellectual Property directly to NCDOT, and
that Developer and/or Contractors desire to implement measures to protect such information
from public disclosure to the extent permitted under Law. Developer further acknowledges that
NCDOT nevertheless must be ensured access to such Proprietary Intellectual Property at any
time, and must be assured that the Proprietary Intellectual Property is released and delivered to
NCDOT in either of the following circumstances:

22511 In the case of Proprietary Intellectual Property owned by
Developer or any Affiliate, (a) this Agreement is terminated for Developer Default, (b) a business
failure (including voluntary or involuntary bankruptcy, and insolvency) of Developer occurs,
(c) Developer is dissolved or liquidated, or (d) Developer fails or ceases to provide services as
necessary to permit continued use of the Proprietary Intellectual Property pursuant to the
license or any sublicense thereof.

225.1.2 In the case of Proprietary Intellectual Property owned by a
Contractor (other than a Contractor that is an Affiliate), this Agreement is terminated for any
reason (including NCDOT Default) and either (a) a business failure (including voluntary or
involuntary bankruptcy, and insolvency) of the Contractor occurs or (b)the Contractor is
dissolved or liquidated or otherwise ceases to engage in the ordinary course of the business of
manufacturing, supplying, maintaining and servicing the software, product, part or other item
containing the Proprietary Intellectual Property that is the subject of a license under
Section 22.4.

22.5.2 In lieu of delivering the Proprietary Intellectual Property directly to NCDOT,
Developer may elect to deposit it with a neutral custodian. In such event, Developer shall
(a) select, subject to NCDOT’s prior approval, one or more escrow companies or other neutral
custodian (each an "Escrow Agent") engaged in the business of receiving and maintaining
escrows in Mecklenburg or Wake County, or in another location NCDOT approves in writing in
its sole discretion, of Source Code or other Intellectual Property, and (b) establish one or more
escrows (each an "Intellectual Property Escrow”) with the Escrow Agent in such location on
terms and conditions reasonably acceptable to NCDOT and Developer for the deposit, retention
and upkeep of Source Code, Source Code Documentation and/or other Proprietary Intellectual
Property and related documentation. The location of such escrows is limited to Mecklenburg or
Wake County, or another location NCDOT and Developer mutually approves in writing.
Intellectual Property Escrows also may include Affiliates and Contractors as parties and may
include deposit of their Proprietary Intellectual Property. NCDOT shall not be responsible for
the fees and costs of the Escrow Agent.

22.5.3 If Developer elects to deliver Proprietary Intellectual Property to an Intellectual
Property Escrow, Developer shall make such delivery to the Escrow Agent not later than the
following times:
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22.5.3.1 For pre-existing Source Code and Source Code Documentation,
immediately upon execution of this Agreement or, if provided by a Contractor, execution of the
relevant Contract;

22.5.3.2 For Source Code and Source Code Documentation incorporated
into or used on or for a Project Section, prior to the Substantial Completion Date of such Project
Section;

22.5.3.3 For any Technology Enhancement, update, upgrade or correction
of Source Code and Source Code Documentation incorporated into or used on or for the Project
or any portion thereof, not later than 15 days after the end of the calendar quarter in which it is
first incorporated or used,;

22.5.3.4 For the Financial Model Formulas, Base Case Financial Model,
Base Case Financial Model Update, Financial Modeling Data and related materials, the times
set forth in Section 22.5.6;

22.5.3.5 For Initial Funding Agreements and Initial Security Documents, on
the Effective Date, and for amendments and supplements thereto, within 30 days after they are
executed and delivered;

22.5.3.6 For other Funding Agreements and Security Documents and
amendments and supplements thereto, within 30 days after they are executed and delivered;
and

22.5.3.7 For any other Proprietary Intellectual Property, on the Effective
Date if it exists as of such date, and otherwise within 15 days after the end of the calendar
guarter in which it is first created, reduced to practice, incorporated or used in connection with
the Project or the Work.

22.5.4 NCDOT shall be a named, intended third party beneficiary of each escrow
agreement and each Intellectual Property Escrow with direct rights of enforcement against
Developer and the Escrow Agent. Each escrow agreement shall provide that neither Developer
nor the Escrow Agent shall have any right to amend or supplement it, or waive any provision
thereof, without NCDOT’s prior written approval in its sole discretion.

22.5.5 Intellectual Property Escrows shall provide rights of access and inspection to
NCDOT at any time, subject to terms and conditions reasonably necessary to protect the
confidentiality and proprietary nature of the contents of the Intellectual Property Escrows.

22.5.6 If Developer elects to deposit the Financial Model Formulas and Base Case
Financial Model into an Intellectual Property Escrow rather than deliver them directly to NCDOT,
Developer shall:

22.5.6.1 Deposit the Financial Model Formulas and the Base Case
Financial Model, on or prior to the Effective Date, deposit updated Financial Model Formulas
and Base Case Financial Model approved by both Parties within five days of the Effective Date,
and include with each deposit of the Financial Model Formulas, Base Case Financial Model and
Base Case Financial Model Update, a complete set of the then-current Financial Modeling Data
and related materials;
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22.5.6.2 Also deposit, as and when prepared, each Base Case Financial
Model Update and a complete set of the updated and revised Financial Modeling Data and
related materials; and

22.5.6.3 Deposit them in a form or forms that are acceptable to NCDOT,
that fully reveal their content on an Open Book Basis, and that will conveniently enable NCDOT
at any time upon request to gain access thereto and to electronically operate and manipulate
the same in order to run projections and scenarios respecting the Project and to print out and
examine such projections and scenarios.

22.5.7 The Intellectual Property Escrows shall survive expiration or earlier termination
of this Agreement regardless of the reason, until such time as both Parties mutually agree, in
their respective sole discretion, that the Intellectual Property contained therein is of no further
use or benefit to the Project.

22.5.8 In accordance with Sections 22.5.2 through 22.5.6, Developer has elected to
enter into an Intellectual Property Escrow agreement, dated as of the Effective Date, for
escrowing Developer’s Proprietary Intellectual Property, in the form required by NCDOT in the
RFP, or such modified form as has been approved in writing by NCDOT.

ARTICLE 23. FEDERAL REQUIREMENTS
23.1 Compliance with Federal Requirements

Developer shall comply and require its Contractors to comply with all federal
requirements applicable to transportation projects that receive federal credit or funds, including
those set forth in Exhibit 6. If Developer uses TIFIA credit or loans to finance the Project or any
portion thereof, Developer shall provide any compliance certifications and milestone payment
schedules required in connection with TIFIA, as specified in the TIFIA Funding Agreements and
TIFIA Security Documents. In the event of any conflict between any applicable federal
requirements and the other requirements of the CA Documents, the federal requirements shall
prevail, take precedence and be in force over and against any such conflicting provisions.

23.2 Role of and Cooperation with FHWA

Developer acknowledges and agrees that FHWA will have certain approval rights with
respect to the Project, including the right to provide certain oversight and technical services with
respect to the Work. Developer shall cooperate with FHWA in the reasonable exercise of
FHWA'’s duties and responsibilities in connection with the Project.

ARTICLE 24. MISCELLANEOUS
24.1 Taxes

Developer shall pay, prior to delinquency, all applicable Taxes, other than those being
contested in good faith. Developer shall have no right to a Compensation Event or to any other
Claim due to its misinterpretation of Laws respecting Taxes or incorrect assumptions regarding
applicability of Taxes, other than those being contested in good faith and for which required
reserves have been established.
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24.2 Amendments

The CA Documents may be amended only by a written instrument duly executed by the
Parties or their respective successors or assigns, except to the extent expressly provided
otherwise in this Agreement.

24.3 Waiver

24.3.1 No waiver of any term, covenant or condition of this Agreement or the other CA
Documents shall be valid unless in writing and signed by the obligee Party.

24.3.2 The exercise by a Party of any right or remedy provided under this Agreement
or the other CA Documents shall not waive or preclude any other or further exercise thereof or
the exercise of any other right or remedy. No waiver by any Party of any right or remedy under
this Agreement or the other CA Documents shall be deemed to be a waiver of any other or
subsequent right or remedy under this Agreement or the other CA Documents. The consent by
one Party to any act by the other Party requiring such consent shall not be deemed to render
unnecessary the obtaining of consent to any subsequent act for which consent is required,
regardless of whether similar to the act for which consent is given.

24.3.3 Except as provided otherwise in the CA Documents, no act, delay or omission
done, suffered or permitted by one Party or its agents shall be deemed to waive, exhaust or
impair any right, remedy or power of such Party hereunder, or to relieve the other Party from the
full performance of its obligations under this Agreement or the other CA Documents.

24.3.4 Either Party’s waiver of any breach or failure to enforce any of the terms,
covenants, conditions or other provisions of the CA Documents at any time shall not in any way
limit or waive that Party’s right thereafter to enforce or compel strict compliance with every term,
covenant, condition or other provision, any course of dealing or custom of the trade
notwithstanding. Furthermore, if the Parties make and implement any interpretation of the CA
Documents without documenting such interpretation by an instrument in writing signed by both
Parties, such interpretation and implementation thereof will not be binding in the event of any
future Disputes.

24.3.5 Subject to Section 13.2.10, the acceptance of any payment or reimbursement
by a Party shall not waive any preceding or then-existing breach or default by the other Party of
any term, covenant or condition of this Agreement or the other CA Documents, other than the
other Party's prior failure to pay the particular amount or part thereof so accepted, regardless of
the paid party's knowledge of such preceding or then-existing breach or default at the time of
acceptance of such payment or reimbursement. Nor shall such acceptance continue, extend or
affect: (a) the service of any notice, any Dispute Resolution Procedures or final judgment,
(b) any time within which the other Party is required to perform any obligation, or (c) any other
notice or demand.

24.4 Independent Contractor

24.4.1 Developer is an independent contractor, and nothing contained in the CA
Documents shall be construed as constituting any relationship with NCDOT other than that of
Project developer and independent contractor.
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24.4.2 Nothing in the CA Documents is intended or shall be construed to create any
partnership, joint venture or similar relationship between NCDOT and Developer; and in no
event shall either Party take a position in any tax return or other writing of any kind that a
partnership, joint venture or similar relationship exists. While the term “public-private
partnership” may be used on occasion to refer to contractual relationships of the type hereby
created, the Parties do not thereby express any intention to form or hold themselves out as a de
jure or de facto partnership, joint venture or similar relationship, to share net profits or net
losses, or to give NCDOT control or joint control over Developer’s financial decisions or
discretionary actions concerning the Project and Work.

24.4.3 In no event shall the relationship between NCDOT and Developer be construed
as creating any relationship whatsoever between NCDOT and Developer’'s employees. Neither
Developer nor any of its employees is or shall be deemed to be an employee of NCDOT.
Except as otherwise specified in the CA Documents, Developer has sole authority and
responsibility to employ, discharge and otherwise control its employees and has complete and
sole responsibility as a principal for its agents, for all Contractors and for all other Persons that
Developer or any Contractor hires to perform or assist in performing the Work.

24.5 Successors and Assigns

The CA Documents shall be binding upon and inure to the benefit of NCDOT and
Developer and their permitted successors, assigns and legal representatives.

24.6 Designation of Representatives; Cooperation with Representatives

24.6.1 NCDOT and Developer shall each designate an individual or individuals who
shall be authorized to make decisions and bind the Parties on matters relating to the CA
Documents (“Authorized Representative”). The initial Authorized Representative designations
are as follows:

For NCDOT:
Between the Effective Date until NTP2:

Rodger Rochelle

NCDOT, Technical Services Division
Transportation Building

1 South Wilmington Street

Raleigh, NC 27601

Telephone: (919) 707-2901

E-mail: rdrochelle@ncdot.gov

After NTP2:
Louis Mitchell
NCDOT, Division Engineer, Division 10
716 W. Main Street
Albermarle, NC 28001
Telephone: (704) 983-4400
E-mail: Imitchell@ncdot.gov

For Developer:
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Attn:
Telephone:
E-mail:

A Party may change such designations by a subsequent writing delivered to the other Party in
accordance with Section 24.12.

24.6.2 Developer shall cooperate with NCDOT and all representatives of NCDOT
designated as described above.

24.7 Survival

Developer's and NCDOT's representations and warranties, the dispute resolution
provisions contained in Section 17.8, the indemnifications, limitations and releases contained in
Sections 7.8.6 and 16.5, the express obligations of the Parties following termination, and all
other provisions which by their inherent character should survive expiration or earlier termination
of this Agreement and/or completion of the Work shall survive the expiration or earlier
termination of this Agreement and/or the completion of the Work. The provisions of
Section 17.8 shall continue to apply after expiration or earlier termination of this Agreement to
all Claims and Disputes between the Parties arising out of the CA Documents.

24.8 Limitation on Third Party Beneficiaries

It is not intended by any of the provisions of the CA Documents to create any third party
beneficiary hereunder or to authorize anyone not a Party hereto to maintain a suit for personal
injury or property damage pursuant to the terms or provisions hereof, except to the extent that
specific provisions (such as the warranty and indemnity provisions, and the provisions for the
protection of certain Lenders under Article 20) identify third parties and state that they are
entitled to benefits hereunder. Except as otherwise provided in this Section 24.8, the duties,
obligations and responsibilities of the Parties to the CA Documents with respect to third parties
shall remain as imposed by Law. The CA Documents shall not be construed to create a
contractual relationship of any kind between NCDOT and a Contractor or any Person other than
Developer.

24.9 No Personal Liability of NCDOT Employees; No Tort Liability

24.9.1 NCDOT's Authorized Representatives are acting solely as agents and
representatives of NCDOT when carrying out the provisions of or exercising the power or
authority granted to them under this Agreement. They shall not be liable either personally or as
employees of NCDOT for actions in their ordinary course of employment.

24.9.2 The Parties agree to provide to each other’'s Authorized Representative written
notice of any claim which such Party may receive from any third party relating in any way to the
matters addressed in this Agreement, and shall otherwise provide notice in such form and within
such period as is required by Law.
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24.10 Governing Law

The CA Documents shall be governed by and construed in accordance with the laws of
the State of North Carolina.

24.11 Notices and Communications

24.11.1 Notices under the CA Documents shall be in writing and: (a) delivered
personally, (b) sent by certified mail, return receipt requested, (c) sent by a recognized overnight
mail or courier service, with delivery receipt requested, or (d) sent by facsimile or emalil
communication followed by a hard copy and with receipt confirmed by telephone, to the
following addresses (or to such other address as may from time to time be specified in writing
by such Person):

24.11.2 All notices, correspondence and other communications to Developer shall be
delivered to the following address or as otherwise directed by Developer's Authorized
Representative:

Attn:
Telephone:
Facsimile:
E-mail:

24.11.3 All notices, correspondence and other communications to NCDOT shall be
marked as regarding the 1-77 HOT Lanes Project and shall be delivered to the following address
or as otherwise directed by NCDOT's Authorized Representative:

Between the Effective Date until NTP2:

Rodger Rochelle

NCDOT, Technical Services Division
Transportation Building

1 South Wilmington Street

Raleigh, NC 27601

Telephone: (919) 707-2901

E-mail: rdrochelle@ncdot.gov

After NTP2:

Louis Mitchell

NCDOT, Division Engineer, Division 10
716 W. Main Street

Albermarle, NC 28001

Telephone: (707) 983-440

E-mail: Imitchell@ncdot.gov

24.11.4 Notices shall be deemed received when actually received in the office of the
addressee (or by the addressee if personally delivered) or when delivery is refused, as shown
on the receipt of the U.S. Postal Service, private carrier or other Person making the delivery.
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Notwithstanding the foregoing, notices sent by facsimile after 4:00 p.m. eastern time (as
applicable) and all other notices received after 5:00 p.m. shall be deemed received on the first
business day following delivery (that is, in order for a fax to be deemed received on the same
day, at least the first page of the fax must have been received before 4:00 p.m.). Any technical
or other communications pertaining to the Work shall be conducted by Developer’s Authorized
Representative and technical representatives designated by NCDOT.

24.12 Integration of CA Documents

NCDOT and Developer agree and expressly intend that, subject to Section 24.13, the
CA Documents constitute a single, non-severable, integrated agreement whose terms are
interdependent and non-divisible.

24.13 Severability

24.13.1 If any clause, provision, section or part of the CA Documents or any other
Principal Project Document (other than the Design-Build Contract or any O&M Contract) is ruled
invalid (including invalid due to Change in Law) by a court having proper jurisdiction, then the
Parties shall: (a) promptly meet and negotiate a substitute for such clause, provision, section or
part, which shall, to the greatest extent legally permissible, effect the original intent of the
Parties, including an equitable adjustment to the Base Case Financial Model Update (or, if there
has been no Base Case Financial Model Update, the Base Case Financial Model); and (b) if
necessary or desirable, apply to the court or other decision maker (as applicable) which
declared such invalidity for an interpretation of the invalidated portion to guide the negotiations.
The invalidity or unenforceability of any such clause, provision, section or part shall not affect
the validity or enforceability of the balance of the CA Documents or such other Principal Project
Documents, which shall be construed and enforced as if the CA Documents or such other
Principal Project Documents did not contain such invalid or unenforceable clause, provision,
section or part.

24.13.2 If after the efforts required by Section 24.13.1, the Parties mutually agree that
without the section or part of the CA Documents or such other Principal Project Documents that
the court ruled to be invalid, there is no interpretation or reformation of the CA Documents or
such other Principal Project Documents that can reasonably be adopted which will return the
Parties to the benefits of their original bargain, the Parties can mutually agree to treat the court
order as a Termination by Court Ruling pursuant to Section 19.11.

24.14 Headings

The captions of the sections of this Agreement are for convenience only and shall not be
deemed part of this Agreement or considered in construing this Agreement.

24.15 Construction and Interpretation of Agreement

24.15.1 The language in all parts of the CA Documents shall in all cases be construed
simply, as a whole and in accordance with its fair meaning and not strictly for or against any
Party. The Parties hereto acknowledge and agree that the CA Documents are the product of an
extensive and thorough, arm’s length exchange of ideas, questions, answers, information and
drafts during the Proposal preparation process, that each Party has been given the opportunity
to independently review the CA Documents with legal counsel, and that each Party has the
requisite experience and sophistication to negotiate, understand, interpret and agree to the
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particular language of the provisions of the CA Documents. Accordingly, in the event of an
ambiguity in or Dispute regarding the interpretation of the CA Documents, the CA Documents
shall not be interpreted or construed against the Party preparing it, and instead other rules of
interpretation and construction shall be utilized. NCDOT's final answers to the questions posed
during the Proposal preparation process for this Agreement shall in no event be deemed part of
the CA Documents and shall not be relevant in interpreting the CA Documents except as they
may clarify provisions otherwise considered ambiguous.

24.15.2 The captions of the articles, sections and subsections herein are inserted
solely for convenience and under no circumstances are they or any of them to be treated or
construed as part of this instrument.

24.15.3 References in this instrument to this “Agreement” mean, refer to and include
this instrument as well as any riders, exhibits, addenda and attachments hereto (which are
hereby incorporated herein by reference) or other documents expressly incorporated by
reference in this instrument. Any references to any covenant, condition, obligation and/or
undertaking “herein,” “hereunder” or “pursuant hereto” (or language of like import) mean, refer to
and include the covenants, conditions, obligations and undertakings existing pursuant to this
instrument and any riders, exhibits, addenda, attachments or other documents affixed to or
expressly incorporated by reference in this instrument. All terms defined in this instrument shall
be deemed to have the same meanings in all riders, exhibits, addenda, attachments or other
documents affixed to or expressly incorporated by reference in this instrument unless the
context thereof clearly requires the contrary. Unless expressly provided otherwise, all
references to Exhibits, Articles and Sections refer to the Exhibits, Articles and Sections set forth
in this Agreement. Where a specific Section is referenced, such reference shall include all
subsections thereunder. Unless otherwise stated in this Agreement or the other CA
Documents, words that have well-known technical or construction industry meanings are used
in this Agreement or the other CA Documents in accordance with such recognized meaning. All
references to a subsection or clause “above” or “below” refer to the denoted subsection or
clause within the Section in which the reference appears. Wherever the word “including,”
“includes” or “include” is used in the CA Documents, it shall be deemed to be followed by the
words “without limitation.” Wherever reference is made in the CA Documents to a particular
Governmental Entity, it includes any public agency succeeding to the powers and authority of
such Governmental Entity.

24.15.4 As used in this Agreement and as the context may require, the singular
includes the plural and vice versa, and the masculine gender includes the feminine and vice
versa.

24.16 Interest and Usury Savings

24.16.1 Except as otherwise provided in the CA Documents, payments due to NCDOT
or Developer, as applicable, will be due and payable within 30 days of receipt by NCDOT or
Developer, as applicable, of an invoice for such payment, together with any supporting
documentation, and shall thereafter bear interest at a floating rate equal to the LIBOR in effect
from time to time plus 200 basis points, until the date the amount due is paid.

24.16.2 The CA Documents are subject to the express condition that at no time shall
either Party be obligated or required to pay interest on any amount due the other Party at a rate
which could subject the other Party to either civil or criminal liability as a result of being in
excess of the maximum non-usurious interest rate permitted by North Carolina Law (the
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“maximum legal rate”), if any. If, by the terms of the CA Documents either Party at any time is
obligated to pay interest on any amount due in excess of the maximum legal rate, then such
interest shall be deemed to be immediately reduced to the maximum legal rate and all previous
payments in excess of the maximum legal rate shall be deemed to have been payments in
reduction of the principal amount due and not on account of the interest due. All sums paid or
agreed to be paid to a Party for the use, forbearance, or detention of the sums due that Party
under the CA Documents shall, to the extent permitted by applicable North Carolina Law, be
amortized, prorated, allocated, and spread throughout the full period over which the interest
accrues until payment in full so that the rate or amount of interest on account of the amount due
does not exceed the maximum legal rate in effect from time to time during such period. If after
the foregoing adjustments a Party still holds interest payments in excess of the maximum legal
rate, it shall promptly refund the excess to the other Party.

24.17 Approvals under CA Documents

24.17.1 Refer to Sections 6.3.3 and 6.3.4.1 regarding the standards for NCDOT
approval or consent.

24.17.2 In all cases where approvals or consents are required to be provided under the
CA Documents by Developer and no particular standard for such approvals or consents is
expressly provided, such approvals or consents shall not be unreasonably withheld or delayed.
In cases where sole discretion is specified, Developer’s decision shall be final, binding and not
subject to dispute resolution hereunder.

24.18 Entire Agreement

The CA Documents contain the entire understanding of the Parties with respect to the
subject matter thereof and supersede all prior agreements, understandings, statements,
representations and negotiations between the Parties with respect to their subject matter.

24.19 Counterparts

This instrument may be executed in two or more counterparts, each of which shall be
deemed an original, but all of which together shall constitute one and the same instrument.

[Signature Page Immediately Follows]
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IN WITNESS WHEREOF, the Parties, intending to be legally bound, have executed this
Agreement as of the date first written above.

N.C.G.S. § 133-32 and Executive Order 24
prohibit the offer to, or acceptance by, any
State Employee of any gift from anyone with a
contract with the State, or from any person
seeking to do business with the State. By
execution of any response in this procurement,
you attest, for your entire organization and its
employees or agents, that you are not aware
that any such gift has been offered, accepted,
or promised by any employees of your
organization.

Developer NCDOT
, NORTH CAROLINA DEPARTMENT OF
a TRANSPORTATION
By: By:
Name: Name:
Title: Title:
By:
Name:
Title:
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EXHIBIT 1

ABBREVIATIONS AND DEFINITIONS

Unless otherwise specified, wherever the following abbreviations or terms are used in this
Agreement and the Technical Provisions, they have the meanings set forth below:

AADT Average Annual Daily Traffic
AASHTO American Association of State Highway and Transportation Officials
ADA Americans with Disabilities Act
AGC Associated General Contractors of America
AISC American Institute of Steel Construction, Inc.
AMRL AASHTO Materials Reference Laboratory
ANSI American National Standards Institute
AREMA American Railway Engineering and Maintenance of Way Association
ASTM American Society of Testing and Materials
AVI Automatic Vehicle Identification
C&D Cease and Desist
CCH Central Clearing House
CClI Construction Cost Index
CCTV Closed Circuit Television
CEl Construction Engineering and Inspection
CEPP Comprehensive Environmental Protection Program
CFR Code of Federal Regulations
CICA Continuing Immediate Corrective Action
CM Cultural Resources Compliance Manager
CMP Construction Monitoring Plan
CMS Changeable Message Signs
CPI Consumer Price Index
CSsC Customer Service Center
CSLB Contractor State License Board
CSJ Control Section Job
CWA Clean Water Act
DBE Disadvantaged Business Enterprise
DMP Developer Management Plan
DSS Decent, Safe and Sanitary
DMV Department of Motor Vehicles
DWQ Division of Water Quality
EB East Bound Direction of Travel
ECI Environmental Compliance Inspector
ECMP Environmental Compliance and Mitigation Plan
EOR Engineer of Record
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EP Extraction Procedure (toxicity)

EPIC Environmental Permits Issues and Commitments

EPTP Environmental Protection Training Program

ESA Endangered Species Act of 1973, 16 U.S.C. 88 1531 et seq., as amended

and as it may be amended from time to time

ET Environmental Team

ETC Electronic Toll Collection

ETCS Electronic Toll Collection System

FAA Federal Aviation Administration

FAPG Federal-Aid Policy Guide

FEMA Federal Emergency Management Agency

FHWA U.S. Federal Highway Administration

FTP File Transfer Protocol

FWCA Fish and Wildlife Coordination Act, 16 U.S.C. 88661 et seq., as amended and

as it may be amended from time to time

GIS Geographical Information System

HEC Hydraulic Engineering Circular

HCR Highway Conditions Report

HMMP Hazardous Materials Management Plan

HOT High Occupancy Toll

HOV High Occupancy Vehicle

ICA Immediate Corrective Action

ICD Interface Control Document

ID Identification

IH Interstate Highway

IRI International Roughness Index

IRR Internal Rate of Return

ISO International Organization for Standardization

IT Information Technology

ITS Intelligent Transportation Systems

IVR Interactive Voice Response

IWP Investigative Work Plan

LFRD Load and Resistance Factor Design

MOA Memorandum of Agreement

MOT Maintenance of Traffic

MOU Memorandum of Understanding

MPH Miles Per Hour

MPO Metropolitan Planning Organization

MS4 Municipal Separate Storm Sewer System

MSDS Materials Safety Data Sheets

MSE Mechanically Stabilized Earth
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MTBF Mean Time Between Failures

MTTR Mean Time To Repair

NAD83 North American Datum 83

NAVD North American Vertical Datum

NB North Bound Direction of Travel

NBIS National Bridge Inspection Standards

NCAC North Carolina Administrative Code

NCDENR, PWSS North Carolina Department of Economic and Natural Resources, Public
Water Supply Section

NCDOT North Carolina Department of Transportation

NCLBGC North Carolina Licensing Board of General Contractors

NCHRP National Cooperative Highway Research Program

NCTA North Carolina Turnpike Authority

NEC National Electrical Code

NEPA National Environmental Policy Act, 42 U.S.C. § 4321 et seq., as amended
and as it may be amended from time to time

NFIP National Flood Insurance Program

NFPA National Fire Protection Association

NOI Notice of Intent

NOV Notice of Violation

NPDES National Pollutant Discharge Elimination System

NRCS Natural Resource Conservation Service

NRHP National Register of Historic Places

O&M Operations and Maintenance

OCR Optical Character Recognition

ORT Open Road Tolling

OSHA Occupational Safety and Health Administration

OSPS Operating Speed Performance Standard

PA Programmatic Agreement

PABs Private Activity Bonds

PICP Public Information and Communications Plan

PMIS Pavement Management Information System

PCI Precast/Prestressed Concrete Institute

PUA Possession and Use Agreement

PUE Permanent Utilities Easement

QMP Quality Management Plan

RID Reference Information Documents

RLM Residual Life Methodology

ROW Right of Way

ROW AM Right of Way Acquisition Manager

ROWIS Right of Way Information System
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RPLS Registered Professional Land Surveyor

RTF Related Transportation Facilities

SIR Site Investigative Report

SB South Bound

SDPP Special Deposit and Possession Procedure

SH State Highway

SOV Single Occupancy Vehicle

SPCC Spill Prevention and Control Plan

SSTR Single Slope Traffic Railing

STA Station

SUE Subsurface Utility Engineering

SW3P Storm Water Pollution Prevention Plan

TCLP Toxicity Characteristic Leaching Procedure

TIFIA Transportation Infrastructure Finance and Innovation Act, 23 U.S.C. § 601 et

seq., as amended and as it may be amended from time to time

TIP Transportation Improvement Plan

UAO Utility Agency Owner

ubC Utility Design Coordinator

UM Utility Manager

us United States Highway

USACE United States Army Corps of Engineers

USsDOT United States Department of Transportation

USFWS United States Fish and Wildlife Service

U.S. GAAP United States Generally Accepted Accounting Principles

USPAP Uniform Standard of Professional Appraisal Practices

UTM Universal Transverse Mercator

WBS Work Breakdown Structure

WPCP Water Pollution Control Program
North Carolina Department of Transportation EXHIBIT 1 CA
I-77 HOT Lanes Project Page 4 of 75 Ex. 1 — Abbreviations and Definitions

Volume Il - Request for Proposals
Addendum No. 7



Abandonment means that Developer abandons all or a material part of the Project,
which abandonment shall have occurred if (a) Developer clearly demonstrates through acts or
omissions an intent not to continue, for any reason other than a Relief Event that materially
interferes with ability to continue, to construct or operate all or a material part of the Project and
(b) no significant Work (taking into account the Project Schedule, if applicable, and any Relief
Event) on the Project or a material part thereof is performed for a continuous period of more
than 45 days.

Account means the record maintained and established by NCDOT through the North
Carolina Turnpike Authority in accordance with Exhibit 18 of the Agreement for the registered
owner of at least one motor vehicle who uses any toll facility in the State of North Carolina.

Additional Properties means real property added to the Existing Right of Way and
acquired by Developer in the name of NCDOT as a result of an ATC approved by NCDOT,
Capacity Improvement proposed by Developer and approved by NCDOT or Project Extension
proposed by Developer and approved by NCDOT.

Adjust means to perform a Utility Adjustment.
Adjustment means a Utility Adjustment.

Adjustment Standards means the standard specifications, standards of practice, and
construction methods that a Utility Owner customarily applies to facilities (comparable to those
being Adjusted on account of the Project) constructed by the Utility Owner (or for the Utility
Owner by its contractors), at its own expense. Unless the context requires otherwise,
references in the CA Documents to a Utility Owner’s “applicable Adjustment Standards” refer to
those that are applicable pursuant to Section 7.4.3 of the Agreement.

Aesthetics and Landscaping Allowance means $2 million, which is included in the
Public Funds Amount.

Aesthetics _and Landscaping Allowance Scope means the Work required to
implement the Corridor Landscaping and Aesthetics Plan within the Aesthetics and Landscaping
Allowance as directed by NCDOT pursuant to Section 15.5 of the Technical Provisions. The
term shall exclude: (a) any Work for developing and preparing the Corridor Landscaping and
Aesthetics Plan; (b) aesthetic treatment of sound barrier walls and privacy walls as required by
Section 10.2.4 of the Technical Provisions; and (c) the Voluntary Aesthetic Elements.

Affiliate means:
@) any Equity Member;

(b) any Person which directly or indirectly through one or more intermediaries
controls, or is controlled by, or is under common control with, Developer or any
Equity Member; and

(© any Person for which ten percent or more of the equity interest in such Person is
held directly or indirectly, beneficially or of record by (i) Developer, (ii) any Equity
Member or (iii) any Affiliate of Developer under clause (b) of this definition.
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For purposes of this definition the term “control” means the possession, directly or indirectly, of
the power to cause the direction of the management of a Person, whether through voting
securities, by contract, family relationship or otherwise.

Age means the elapsed time since an Element was first constructed or installed or, if
applicable, last reconstructed, rehabilitated, restored, renewed or replaced.

Agreement means that certain Comprehensive Agreement executed by NCDOT and
Developer, including any and all exhibits and amendments thereto.

Airspace means any and all real property, including the surface of the ground, within the
vertical column extending above and below the surface boundaries of the Project Right of Way
and not necessary or required for the Project (including Upgrades) or developing, permitting,
designing, financing, constructing, installing, equipping, operating, maintaining, tolling, repairing,
reconstructing, restoring, rehabilitating, renewing or replacing the Project (including Upgrades)
or Developer’s timely fulfillment of its obligations under the CA Documents.

Alternative Technical Concept (*ATC”) means an alternative technical concept
proposed by Developer pursuant to the terms set forth in the RFP.

AM Peak Period means 6:30 a.m. to 9:00 a.m. on Business Days or any other period as
designated by NCDOT in NCDOT's sole discretion.

Annual O&M Payment means the payment to Developer for the performance of the
Annual O&M Payment Scope, as described in more detail in Part G of Exhibit 5.

Annual O&M Payment Scope means the following operation and maintenance
activities within the Project Right of Way:

@) line striping for the General Purpose Lanes;

(b) reflector replacement for the General Purpose Lanes;

(© crack and joint sealing for the General Purpose Lanes pavement;

(d) patching General Purpose Lanes pavement;

(e) guardrail repair and replacement adjacent to the General Purpose Lanes;
() barrier repair and replacement adjacent to the General Purpose Lanes;

(9) attenuator repair and replacement adjacent to the General Purpose Lanes;

(h) fence repair and replacement;

() static signs repair and replacement, including supporting structures (excluding
lighting);
)] cleaning, maintenance, repair and/or replacement of all drainage Elements,

including compliance with any permit requirements;

(K) hazardous material spill cleaning;
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)] roadway sweeping;

(m) litter removal;

(n) graffiti removal; and

(0) landscaping, vegetation control, and mowing.

As-Built Record Plans means construction drawings, specifications, and related
documentation furnished by Developer that reflect the actual conditions and location in detail of
the Work as constructed and installed, usually generated initially as marked-up Release for

Construction Documents and finally as finished revised drawings and documents, also known
as as-built plans.

Authorized Representative has the meaning set forth in Section 24.6 of the
Agreement.

Average Speed has the meaning set forth in Part VII.LA(2) of Exhibit 4 to the Agreement.

Band has the meaning set forth in Exhibit 5 to the Agreement.

Band Ceiling has the meaning set forth in Exhibit 5 to the Agreement.

Band Floor has the meaning set forth in Exhibit 5 to the Agreement.

Base Case Equity IRR means the Equity IRR projected in the Base Case Financial

Model, which is equal to ___ %. [Note: insert percentage from Base Case Financial Model
as of Effective Date]

Base Case Financial Model means the financial computer model, including the
Financial Model Formulas and the related output, assumptions and information used by or
incorporated in the Financial Model Formulas approved by the Parties as of the Effective Date
for the Project, as subsequently adjusted solely in accordance with Sections 5.2 of the
Agreement:

€) On the basis of which Developer and NCDOT entered into this Agreement;

(b) Which include certain financial forecasts, projections and calculations with
respect to revenues, expenses, the repayment of Project Debt and Distributions
to initial Equity Members that result in achievement of the Equity IRR; and

(© Which is prepared on the basis of the Base Case Traffic Model.
Base Case Financial Model Update means the Base Case Financial Model as most

recently updated pursuant to Section 5.4.1 of the Agreement prior to any event identified therein
or prior to termination of the Agreement.

Base Case Traffic Model means the traffic and revenue model and the assumptions
and information used by or incorporated in the traffic and revenue model, the results of
operation of which are incorporated into the Base Case Financial Model.
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Base Tax Liability means at any given point in time the present value of the cumulative
federal and State income tax liabilities of Developer (or, if it is a pass-through entity for income
tax purposes, its members or partners) that would be incurred over the remainder of the original
Term absent termination, determined by:

@) Calculating the anticipated income tax liability for each year of the remaining
Term (as if no early termination occurred) based on the Base Case Financial
Model Update (or, if there has been no undisputed Base Case Financial Model
Update, the Base Case Financial Model) as updated for the performance of the
Project so as to be current immediately prior to the point that this calculation is
performed; and

(b) Applying to the anticipated income tax liability for each year a discount rate equal
to the weighted average cost of capital for that respective year, as calculated in
the Base Case Financial Model Update (or, if there has been no undisputed Base
Case Financial Model Update, the Base Case Financial Model).

Baseline Ramp Up Reserve means the amount of ramp up reserve with respect to the
TIFIA Loan assumed by the Rating Agencies providing the indicative investment grade rating for
the Proposal.

Benchmark Credit Spreads means those benchmark credit spreads associated with a
bond financing solution, provided by Developer and approved by NCDOT pursuant to Section
6.1.4 of Volume | of the RFP (Instructions to Proposers).

Benchmark Interest Rate(s) means those benchmark bond (both PABs and taxable
bonds), bank and TIFIA base rates provided by Developer pursuant to Section 6.1.3 of Volume |
of the RFP (Instructions to Proposers).

Best Management Practices (BMP) has the meaning set forth in Storm Water
Management For Construction Activities: Developing Pollution Prevention Plans and Best
Management Practices (EPA Document 832 R 92-005).

Betterment has, with respect to a given Utility being Adjusted, the meaning (if any) set
forth in the Utility Agreement(s) applicable to the Utility; in all other cases, “Betterment” means
any upgrading of the Ultility in the course of such Utility Adjustment that is not attributable to the
construction of the Project and is made solely for the benefit of and at the election of the Utility
Owner, including an increase in the capacity, capability, efficiency or function of an Adjusted
Utility over that which was provided by the existing Utility. Notwithstanding the foregoing, the
following are not considered Betterments unless otherwise provided in the applicable Utility
Agreement(s):

@) any upgrading which is required for accommodation of the Project;

(b) replacement devices or materials that are of equivalent standards although not
identical;

(© replacement of devices or materials no longer regularly manufactured with an
equivalent or next higher grade or size;

(d) any upgrading required by applicable Law;
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(e) replacement devices or materials that are used for reasons of economy (e.g.,
non-stocked items may be uneconomical to purchase); and

() any upgrading required by the Utility Owner’s applicable Adjustment Standards.

With respect to any Replacement Utility Property Interest, “Betterment” has the meaning (if
any) set forth in the applicable Utility Agreement(s). In all other cases, a Replacement Utility
Property Interest shall be considered a Betterment, except to the extent that reinstallation of a
Utility in the Replacement Utility Property Interest (i)is necessary in order to meet the
requirements of the CA Documents, or (ii) is called for by Developer in the interest of overall
economy for the Project.

Book 1 means the Agreement, all exhibits thereto, and the executed originals of exhibits
that are contracts.

Book 2 means the Technical Provisions, including all attachments and exhibits thereto.

Book 3 means the CA Document setting forth or incorporating by reference the
Technical Documents, as the same is revised from time to time pursuant to the Agreement.

Breakage Costs means any commercially reasonable prepayment premiums or
penalties, make-whole payments or other prepayment amounts, including costs of early
termination of interest rate hedging arrangements, that Developer must pay, or that may be
payable or credited to Developer, under any Funding Agreement or Security Document as a
result of the payment, redemption or acceleration of all or any portion of the principal amount of
Project Debt prior to its scheduled payment date, excluding, however, any such amounts
included in the principal amount of any Refinancing.

Bridge means a Structure, including appurtenances and supports, erected over a
depression or an obstruction such as water, highway or railway, and having a track or passage
way for carrying traffic or other moving loads and having a length measured along the center of
the roadway of more than 20 ft between undercopings of end supports, spring lines of arches or
between extreme ends of openings for multiple reinforced concrete box Structures.

Business Day means any day on which NCDOT is officially open for business.

Business Opportunities has the meaning set forth in Section 11.2.2 of the Agreement.

CA means the Comprehensive Agreement between NCDOT and Developer for the
Project, as it may be amended from time to time.

CA Documents has the meaning set forth in Section 1.2 of the Agreement.

Capacity Improvement means any Project expansion, improvement, measure or
procedure that both (a) maintains or increases the throughput capacity of the Project or any
portion thereof and (b) improves the level of service of the Project. Capacity Improvements
could include building of additional lanes, adding or expanding interchanges, constructing
Bridges or other Structures, new or improved intelligent transportation systems and applications,
and making other improvements that achieve the foregoing conditions. Capacity Improvements
exclude Project Extensions and ramp metering.
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Cease and Desist means an order issued by the United States Army Corps of
Engineers (USACOE) that prohibits performance of all or portions of Work on the Project
pending resolution of the violation of the procedures agreed upon by the USACOE and NCDOT.

CEIl Contract means the Contract between Developer and the CEl Firm.

CEIl Firm means the firm retained by Developer to furnish construction, engineering and
inspection services for the Project.

Central Section means that portion of the Project described in Section 1.1.1 of the
Technical Provisions.

Central Section Final Acceptance Deadline means the deadline for achieving Final
Acceptance of the Central Section, as set forth in the Milestone Schedule, as such deadline
may be extended for Relief Events from time to time pursuant to the Agreement.

Certificate of Compliance means a NCDOT document in which a company certifies
that the material listed complies with all material and workmanship requirements. Furthermore,
the document also certifies that the individual signing it is an official representative for the
manufacturer of the material listed and that the manufacturer has performed the necessary
quality control to substantiate the certification where North Carolina Test methods, physical, or
chemical test requirements are part of the specifications.

Certified Erosion Control Manager has the meaning given in Section 2.14.2.12 of the
Technical Provisions.

Change in Law means (a) the adoption of any Law after 90 days prior to the Technical
Proposal Due Date or (b) any change, amendment to, repeal or revocation of any Law or any
change in the interpretation or application thereof by any Governmental Entity after 90 days
prior to the Technical Proposal Due Date, in each case that is materially inconsistent with Laws
in effect 90 days prior to the Technical Proposal Due Date; excluding, however, any such
Change in or new Law that also constitutes or causes a change in or new Adjustment
Standards, as well as any change in or new Law passed or adopted but not yet effective 90
days prior to the Technical Proposal Due Date. Notwithstanding the foregoing, manuals or
other publications (including NCDOT special provisions) referenced in the Technical Provisions
or Technical Documents that were added or changed through RFP Addenda shall not constitute
a Change in Law.

Change of Control means any Equity Transfer, transfer of an interest, direct or indirect,
in an Equity Member, or other assignment, sale, financing, grant of security interest,
hypothecation, conveyance, transfer of interest or other transaction of any type or description,
including by or through voting securities, asset transfer, contract, merger, acquisition,
succession, dissolution, liquidation, bankruptcy or otherwise, that results, directly or indirectly, in
a change in possession of the power to direct or control or cause the direction or control of the
management of Developer or a material aspect of its business. A change in possession of the
power to direct or control or cause the direction or control of the management of an Equity
Member may constitute a Change of Control of Developer if such Equity Member possesses,
immediately prior to the Change of Control, the power to direct or control or cause the direction
or control of the management of Developer. Notwithstanding the foregoing, the following shall
not constitute a Change of Control:
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@) A change in possession of the power to direct or control the management of
Developer or a material aspect of its business due solely to a bona fide
transaction involving beneficial interests in the ultimate parent organization of an
Equity Member, (but not if the Equity Member is the ultimate parent
organization); provided, however, that this exception shall not apply if the
transferee in such transaction is, at the time of the transaction, suspended or
debarred, subject to an agreement for voluntary exclusion, or subject to a
proceeding to suspend or debar from bidding, proposing or contracting with any
federal or State department or agency;

(b) An upstream reorganization or transfer of direct or indirect interests in Developer
so long as there occurs no change in the entity with ultimate power to direct or
control or cause the direction or control of the management of Developer;

(© An Equity Transfer where the transferring Equity Member and the transferee are
under the same ultimate parent organization ownership, management and
control before and after the transfer;

(d) A transfer of interests between managed funds that are under common
ownership or control, except a change in the management or control of a fund
that manages or controls Developer;

(e) A change in possession of the power to direct or control the management of
Developer or a material aspect of its business due solely to bona fide open
market transactions in securities effected on a recognized public stock exchange,
including such transactions involving an initial public offering;

() The exercise of minority veto or voting rights (whether provided by applicable
Law, by Developer's organizational documents or by related member or
shareholder agreements or similar agreements) over major business decisions of
Developer, provided that if such minority veto or voting rights are provided by
shareholder or similar agreements, NCDOT has received copies of such
agreements; or

(9) The grant of Security Documents, in strict compliance with Section 4.4 of the
Agreement, or the exercise of Lender remedies thereunder, including
foreclosure.

Change Order means a written order issued by NCDOT to Developer under Section 14
of the Agreement.

Change Request means a written request from Developer seeking to change the
character, quantity, quality, description, scope or location of any part of the Work, to modify or
deviate from the CA Documents, or to develop non-mandatory Upgrades..

Chief Executive Officer means the chief executive officer, president or other senior
officer of Developer, or the governing body of Developer, in each case having authority to
negotiate and resolve a Dispute with the NCDOT Chief Operating Officer and bind Developer by
his or her decision in regard to such Dispute.
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Claim means (a) a demand by Developer, which is or potentially could be disputed by
NCDOT, for a time extension under the CA Documents, payment of money or damages from
NCDOT to Developer, or for payment from NCDOT of a Compensation Amount or Termination
Compensation, or (b) a demand by NCDOT, which is or potentially could be disputed by
Developer, for payment of money or damages from Developer to NCDOT.

Client Account means an ETCS account created and maintained by Developer.

Closure means that all or part of any traffic lanes, ramps, direct connectors or cross
roads or Shoulders are closed or blocked, or that the use thereof is otherwise restricted for any
reason, during the Term.

Collateral Agent means the Institutional Lender listed or otherwise designated to act as
trustee or agent on behalf of or at the direction of the other Lenders in the Security Documents,
or the Institutional Lender designated to act as trustee or agent on behalf of or at the direction of
the other Lenders in an intercreditor agreement or other document executed by all Lenders to
whom Security Documents are outstanding at the time of execution of such document, a copy of
which shall be delivered by Developer to NCDOT. In the event of any Project Debt issued and
held by a single Lender, Collateral Agent means such Lender.

Commercially Reasonable Insurance Rates means insurance premiums that are less
than or equal to the greater of (a) rates that a reasonable and prudent risk manager for a
Person seeking to insure comparable risks would conclude are justified by the risk protection
afforded, and (b) 200% of the rates indicated for the period in question in the Base Case
Financial Model and related Financial Modeling Data.

Commissioning Agent has the meaning given in Section 2.14.2.8 of the Technical
Provisions.

Committed Investment means (a) any form of direct investment by Equity Members,
including the purchase of equity shares in and/or the provision of Subordinate Debt to
Developer; or (b) an irrevocable written commitment to make the direct investment referenced in
clause (a) of this definition, coupled with an on-demand letter of credit issued by or for the
account of an Equity Member naming Developer as beneficiary and guaranteeing the provision
of the direct investment.

Communication, Public Outreach and Community Education Plan has the meaning
given in Section 3.3 of the Technical Provisions.

Comparable Controlled Access Highways means (a) Highways that have full control
of access, are divided, have grade separations at intersections and are in other respects
substantially similar to the Project and (b) associated facilities including frontage roads, as
applicable. For purposes of this definition, determination of the aspects in which a Limited
Access Highway system is substantially similar to the Project shall be based on, but not limited
to, any one or more of age, design, engineering, construction, operating systems and features,
other features or situations or a geographical area in which Highways have been or are
susceptible to being affected by a common event (such as but not limited to hurricane or
tornado). The presence or absence of tolling and tolling facilities shall not be a factor in
determining whether a Highway is substantially similar to the Project.

Comparable Toll Projects means the following projects involving TIFIA financing:
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@) [-495 Capital Beltway HOT Lanes;

(b) [-95 HOV/HOT Lanes;

(c) North Tarrant Express (Segments 1 and 2A);

(d) North Tarrant Express (Segments 3A and 3B); and
(e) IH 635 Managed Lanes.

Compensable Interest means a Utility Owner having the following real property interest
entitling the Utility Owner to compensation for relocation of an existing Utility:

@) Existing or prior easement rights within the Project Right of Way, either by
recorded right of way or adverse possession .

(b) Entities covered under North Carolina General Statutes 88 136-27.1 and 136-
27.2. Statute requires the NCDOT to pay the non-betterment cost for certain water, sewer and
gas relocations.

(© Utilities, except cable television, that have a joint-use agreement with entities that
have existing or prior easements rights within the Project Right of Way.

Compensation Amount means the amount of compensation to be paid to Developer for
a Compensation Event in accordance with and as set forth in the Agreement.

Compensation Event means any of the following events, provided that such events are
beyond Developer’'s control and are not due to any act, omission, negligence, recklessness,
willful misconduct, breach of contract or Law or violation of a Governmental Approval by any of
the Developer-Related Entities, and further provided that such events (or the effects of such
events) could not have been avoided by the exercise of caution, due diligence, or reasonable
efforts by Developer (and subject to any limitations, claims submission requirements and other
conditions set forth in the Agreement):

@) Discriminatory Change in Law;
(b) Discriminatory Action;

(© Material breach by NCDOT of its material obligations under the Agreement or
other CA Documents, including unreasonable failure to issue a certificate of
Substantial Completion or certificate of satisfaction of conditions precedent to
Final Acceptance or Final Completion after Developer satisfies all applicable
conditions and requirements for obtaining such a certificate;

(d) NCDOT-Caused Delay;
(e) NCDOT Change;

() Development or operation of a Business Opportunity in the Airspace by NCDOT
or anyone (other than a Developer-Related Entity) claiming under or through
NCDOT, to the extent set forth in Section 11.2.4 of the Agreement;
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(9)

(h)

(i)
0)

(k)

()

(m)

(n)

(0)

(p)

Latent defects in Existing Assets, but only to the extent provided under, and
subject to the conditions and limitations of, Section 7.11 of the Agreement;

NCDOT’s suspension of tolling, but only to the extent provided under, and
subject to the conditions and limitations of, Section 3.5.1 of the Agreement;

NCDOT Release of Hazardous Material;

Material adverse effect of the operation of an Unplanned Revenue Impacting
Facility;

A Change in Law consisting of the imposition of new or added federal, State or
local taxes on tolls or gross toll receipts;

(i) NCDOT'’s lack of good and sufficient title to or right to enter and occupy any
parcel in the Project Right of Way after conclusion of NCDOT's purported
acquisition of the parcel or right of entry or occupancy through negotiation,
settlement or condemnation proceeding, to the extent it interferes with or
adversely affects performance of Work or imposition of tolls, or (ii) the existence
at any time following issuance of NTP2 of any title reservation, condition,
easement or encumbrance on any parcel in the Project Right of Way owned by
NCDOT, of record or not of record, to the extent it interferes with or adversely
affects performance of Work or imposition of tolls, except any title reservations,
conditions, easements or encumbrances (A) concerning Utilities; (B) caused,
permitted or suffered by a Developer-Related Entity; or (C) concerning rights of
access for Governmental Entities and Utility Owners as provided by Law;

Performance of work by NCDOT or a Utility Owner within the Project Right of
Way, provided that such work is (i) performed during the Construction Period and
(ii) does not relate to the Project;

Any change in the design concept of the Project or any portion thereof resulting
from judicial or administrative action taken with respect to a legal challenge to
any NEPA Approval or Major Permit as compared to the design concept
indicated in the alternative that was the subject of the NEPA Approval, except to
the extent the change in design concept had already been incorporated into
Developer’'s design schematics assumed in connection with the Base Case
Financial Model,

Discovery of subsurface or latent physical conditions at the actual boring holes
identified in the geotechnical reports included in the Reference Information
Documents that differ materially from the subsurface conditions indicated in the
geotechnical reports at such boring holes, excluding any such conditions known
to Developer prior to the Technical Proposal Due Date or that would have
become known to Developer undertaking Reasonable Investigation;

Discovery of Pre-existing Hazardous Materials, but only to the extent provided
under, and subject to the conditions and limitations of, Section 7.8.5 of the
Agreement;
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(Q) Discovery at, near or on the Project Right of Way of archeological,
paleontological or cultural resources (including historic properties), excluding any
such resources known to Developer prior to the Technical Proposal Due Date or
that would have become known to Developer by undertaking Reasonable
Investigation;

(n Discovery at, near or on the Project Right of Way of any Threatened or
Endangered Species (regardless of whether the species is listed as threatened
or endangered as of the Technical Proposal Due Date), excluding any such
presence of species known to Developer prior to the Technical Proposal Due
Date or that would become known to Developer by undertaking Reasonable

Investigation;

(s) Issuance of a temporary restraining order or other form of injunction by a court
that prohibits prosecution of any portion of the Work between NTP2 and Final
Completion;

® A failure to obtain, or delay in obtaining, a Major Permit from the applicable

Governmental Entity by the deadline set forth in Exhibit 12 of the Agreement,
except to the extent that such failure or delay results from failure by any
Developer-Related Entity to (i) meet the conditions and requirements set forth in
Section 4.2.3.2 of the Technical Provisions with respect to such Major Permit or
(ii) locate or design the Project or carry out the work in accordance with the
NEPA Approval or other Governmental Approval (which Developer-Related
Entity’s failure may include (A) modification by or on behalf of Developer of the
design concept included in the NEPA Approval, (B) means or methods used by
any Developer-Related Entity for carrying out the Work, or (C) decision or action
by or on behalf of Developer to use or acquire Additional Property);

(u) Force Majeure Event; provided and to the extent that NCDOT has actually
received compensation with respect to the Project for such Force Majeure Event
from the federal government and such compensation is in excess of NCDOT's
Recoverable Costs associated with responding to such Force Majeure Event and
in securing and collecting such amounts; or

(v) The occurrence of a DRAM Trigger Event, but only to the extent provided under,
and subject to the conditions and limitations of, Section 13.3.

Compensation Event Notice means the written notice submitted by Developer in
accordance with Section 13.2 of the Agreement.

Completed Payment Activity means a Payment Activity that Developer has certified as
100% complete, acceptable and ready for the following activity to begin.

Comprehensive Environmental Protection Program has the meaning set forth in
Section 2.4.9 of the Technical Provisions.

Conceptual Design _Submittal has the meaning given in Section 2.9.2.1 of the
Technical Provisions.

Conceptual TMP has the meaning given in Section 22.1.1 of the Technical Provisions.
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Concession Payment means the amount, if any, to be paid to NCDOT as set forth in
Part A of Exhibit 5 to the Agreement.

Construction Commencement Date means the date on which Developer commences
Construction Work on any portion of the Project pursuant to Section 7.6.2 of the Agreement.

Construction _Cost Index (CCI) means the Construction Cost Index for the 20-city
average as published by Engineering News-Record, for which the base year is 1913 United
States Department of Labor, Bureau of Labor Statistics, for which the base year is 1913 = 100,
or if such publication ceases to be in existence, a comparable index selected by NCDOT and
approved by Developer, acting reasonably. For example, the CCI for March 2012 was 9267.57.

Construction _Documents means all shop drawings, working drawings, fabrication
plans, material and hardware descriptions, specifications, construction quality control reports,
construction quality assurance reports and samples necessary or desirable for construction of
the Project and/or the Utility Adjustments included in the Construction Work, in accordance with
the CA Documents.

Construction Manager has the meaning given in Section 2.14.1.10 of the Technical
Provisions.

Construction Noncompliance Event means the failure to meet one of the minimum
performance requirements as set forth in Table 23.1 of Section 23 of the Technical Provisions.

Construction Period means the period starting on the date of issuance of NTP2 and
ending at Substantial Completion of all Project Sections. References to “Design-Build Phase” or
“DB Phase” in the CA Documents shall mean Construction Period.

Construction Work means all Work to build or construct, make, form, manufacture,
furnish, install, supply, deliver or equip the Project and/or the Utility Adjustments. Construction
Work includes landscaping, demolition, grading, clearing, grubbing and staking.

Consumer_Price Index means the Consumer Price Index for All Urban Consumers
(CPI-U), All City Average, All Items, as published by the United States Department of Labor,
Bureau of Labor Statistics, for which the base year is 1982-84 = 100, or if such publication
ceases to be in existence, a comparable index selected by NCDOT and approved by Developer,
acting reasonably. If such index is revised so that the base year differs from that set forth
above, the CPI shall be converted in accordance with the conversion factor published by the
United States Department of Labor, Bureau of Labor Statistics. If the Bureau of Labor Statistics
otherwise alters its method of calculating such index, the Parties shall mutually determine
appropriate adjustments in the affected index.

Continuing Immediate Corrective Action means a notice issued by NCDOT when
erosion control inspection following an Immediate Corrective Action reveals that adequate
progress has been made towards the completion of necessary corrective actions or additional
corrective actions are required for the Work to be in compliance with the Sedimentation
Pollution Control Act and/or the NPDES permit.

Contract means any agreement, and any supplement or amendment thereto, by
Developer with any other Person, Contractor or Supplier to perform any part of the Work or
provide any materials, equipment or supplies for any part of the Work, or any such agreement,
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supplement or amendment at a lower tier, between a Contractor and its lower tier Contractor or
a Supplier and its lower tier Supplier, at all tiers. The term “Contract” excludes Developer Utility
Adjustment Agreements and any agreement with NCDOT or NCTA.

Contractor means any Person with whom Developer has entered into any Contract to
perform any part of the Work or provide any materials, equipment or supplies for the Project
and/or the Ultility Adjustments included in the Construction Work, on behalf of Developer, and
any other Person with whom any Contractor has further subcontracted any part of the Work, at
all tiers; provided, however, that “Contractor” excludes NCDOT and NCTA.

Contributed Unreturned Equity means (a) the outstanding contributed and unreturned
equity investment or other any form of direct investment by Equity Members, (b) any
outstanding balance of Subordinate Debt; or (c) any draws against an irrevocable on-demand
letter of credit issued by or for the account of an Equity Member naming Developer as
beneficiary and guaranteeing the provision of the direct investment or loan referenced in clause
(a) or (b) of this definition, excluding any portion of proceeds from clauses (a), (b), or (c) above
used or expended, or committed or available to be used or expended, for anything other than
the purposes listed in Section 4.4.1 of the Agreement.

Corridor _Landscaping and Aesthetics Plan means the plan for aesthetics and
landscaping Work developed and finalized pursuant to Section 15.4 of the Technical Provisions.

Credit Spreads means those credit spreads for a bond financing solution provided by
the Developer at 10:00 a.m. eastern time on the last day of the Credit Spread Protection Period.

Credit Spread Fluctuation means the difference (either positive or negative), if any,
between the Benchmark Credit Spreads and the Credit Spreads, between 10:00 a.m. eastern
time on the first day of the Credit Spread Protection Period and 10:00 a.m. eastern time on the
last day of the Credit Spread Protection Period.

Credit Spread Protection Period means the period beginning at 10:00 a.m. eastern
time 10 days prior to the Financial Proposal Due Date and ending on the earliest of (a) 10:00
a.m. eastern time on the date of Financial Close or (b) 10:00 a.m. eastern time on the Project
Financing Deadline.

Critical Path means the sequence of activities that must be completed on schedule for
the entire project to be completed on schedule. This is the longest duration path through the
work plan in terms of time, of logically connected activities on the Project Schedule ending with
Final Completion.

Customer means a registered owner of any motor vehicle who uses any toll facility in
the State of North Carolina.

Customer_Service Center or CSC means a customer service center meeting the
requirements of North Carolina General Statutes 8136-89.213(b) that will issue and provide
services relating to the ETC system administration, account maintenance, and distribution of
transponders.

Cure Period means the period to cure (if any) a Noncompliance Event in the column
labeled “Cure Period” as set forth in Table 23.1 and Table 23.2 of Section 23 of the Technical
Provisions.
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Day or day means calendar day unless otherwise expressly specified.

DBE Actual Amount means the total amount paid to committed DBE firms for the
performance of DBE Eligible Work.

DBE Eligible Work means the Design Work and the Construction Work performed from
the Effective Date until Final Completion.

DBE Goal Amount means $ . [Note: insert the total cost
of the items of the Work described in item 13 of Section |, item 5 of Section II(A), item 6 of
Section 1I(B) and items 2, 6, 24, 31, 41, 46, 51, 54, and 56 of Section Ill of the Proposal’s
Form N of Volume | of the RFP (Instructions to Proposers) multiplied by 12 percent]

DBE Performance Improvement Plan means the plan submitted by Developer for
NCDOT approval in accordance with Section 10.9.4.1 of the Agreement.

DBE Performance Plan means the performance plan to meet the DBE requirements set
forth in the CA Documents that is approved by NCDOT in accordance with Section 10.9.2 of the
Agreement.

DBE Special Provisions means NCDOT's provisions for the NCDOT Disadvantaged
Business Enterprise Program adopted pursuant to 49 CFR Part 26, which special provisions are
set forth in Attachment 6 to Exhibit 6 to the Agreement.

Default Termination Event means each of the Developer Defaults listed in
Sections 19.3.1 and 19.3.4 of the Agreement.

Degraded, Degraded Facility, or Degradation means the failure of the HOT Lanes to
comply with the Federal Minimum Average Speed Standard or Operating Speed Performance
Standard as set forth in Part VII of Exhibit 4 to the Agreement.

Defect means a defect, whether by design, construction, installation, damage or wear,
affecting the condition, use, functionality or operation of any Element of the Project, which would
cause or have the potential to cause one or mare of the following:

(a) a hazard, nuisance or other risk to public or worker health or safety, including the
health and safety of Users;

(b) a structural deterioration of the affected Element or any other part of the Project;
(© damage to a third party’s property or equipment;
(d) damage to the Environment; or

(e) failure of the affected Element or any other part of the Project to meet a
Performance Requirement.

Design-Build Contract means the certain agreement between Developer and the
Design-Build Contractor of even date herewith for the design and construction of the Project.

Design-Build Contract Price means the price for performing the design and
construction of the Project, as set forth in the Design-Build Contract.
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Design-Build Contractor means

Design Documents means all drawings (including plans, profiles, cross-sections, notes,
elevations, typical sections, details and diagrams), specifications, reports, studies, working
drawings, shop drawings, calculations, electronic files, records and Submittals necessary for, or
related to, the design of the Project and/or the Utility Adjustments included in the Design Work,
Construction Work or O&M Work performed by Developer. Design Documents include the Final
Design Documents.

Design Exception means a Deviation requiring approval by NCDOT and FHWA in
regards to those design criteria identified in the NCDOT Design Exceptions Preparation
Guidelines and which deviate from the minimum values in the 2011 AASHTO A Policy on
Geometric Design of Highways and Streets for those criteria.

Design _Speed means the speed used to determine the various geometric design
features of the roadway.

Design Work means all Work of design, engineering or architecture for the Project,
Project Right of Way acquisition, Renewal Work performed by Developer or Utility Adjustments.

Developer means , together with its permitted successors
and assigns.

Developer Claims Account means the trust account of that name established and
maintained under the Project Trust Agreement.

Developer Default has the meaning set forth in Section 17.1.1 of the Agreement.

Developer Management Plan means the document complying with 1SO standards
relating to quality systems, plans and audits, including BS ENO ISO 9001 and BS EN ISO
14001, as appropriate, and approved by NCDOT, describing quality assurance and quality
control activities necessary to manage the development, design, construction, operation and
maintenance of the Project, containing the NCDOT-approved component parts, plans and
documentation described in Section 2.4 of the Technical Provisions.

Developer Ratio Adjustment Mechanism (DRAM) has the meaning given in Section
13.3.1 of the Agreement.

Developer-Related Entities means (a) Developer, (b) Developer's shareholders,
partners, joint venture members and/or members, (c) Contractors (including Suppliers and
Design-Build Contractor), (d) any other Persons performing any of the Work on behalf of
Developer, (e)any other Persons for whom Developer may be legally or contractually
responsible, and (f) the employees, agents, officers, directors, shareholders, representatives,
consultants, successors and assign of any of the foregoing; provided, however, that “Developer-
Related Entities” excludes NCDOT and NCTA.

Developer Release(s) of Hazardous Material means (a) Release(s) of Hazardous
Material, or the exacerbation of any such release(s), attributable to the culpable actions,
culpable omissions, negligence, willful misconduct, or breach of applicable Law or contract by
any Developer-Related Entity; (b) Release(s) of Hazardous Materials arranged to be brought
onto the Site or elsewhere by any Developer-Related Entity; regardless of cause, or (c) use,
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containment, storage, management, handling, transport and disposal of any Hazardous
Materials by any Developer-Related Entity in violation of the requirements of the CA Documents
or any applicable Law or Governmental Approval.

Developer Utility Adjustment Agreement has the meaning set forth in Section 7.4.5.1
of the Agreement.

Developer’s Interest means all right and interest of Developer in, to, under or derived
from the CA Documents, which shall constitute solely intangible contract rights.

Deviation means any proposed or actual change, deviation, modification, alteration or
exception from the Technical Provisions or Technical Documents.

Directive Letter means the letter described in Section 14.3 of the Agreement.

Disadvantaged Business Enterprise or DBE has the meaning set forth in 49 CFR 23
and further described in Attachment 6 to Exhibit 6 to the Agreement.

Discriminatory or Discriminatory Action means (a) materially more onerous
application to Developer or the Project of changes or additions to Technical Provisions or
Technical Documents than the application thereof to other Comparable Controlled Access
Highways, or (b) selective application of changes or additions to Technical Provisions or
Technical Documents to Developer or the Project and not to other Comparable Controlled
Access Highways. Notwithstanding the foregoing, the following actions are not Discriminatory
or Discriminatory Actions: (i) any such application in response, in whole or in part, to any failure
to perform or breach of the CA Documents, violation of applicable Law or Governmental
Approval, culpable act or culpable omission on the part of any Developer-Related Entity,;
(i) Safety Compliance; (iii) any such application in response to a directive by the U.S.
Department of Homeland Security or comparable State agency, unless such directive is directed
solely at or solely affects the Project and such application requires specific changes in
Developer's normal design, construction, operation or maintenance procedures in order to
comply; (iv) planning, design, construction, operation and maintenance of Unplanned Revenue
Impacting Facilities; and (v) any other actions necessary to address potential safety concerns
arising from a specific condition or feature peculiar to the Project.

Discriminatory Change in Law means any Change in Law during the Term which is
principally directed at and the effect of which is principally borne by Developer or private toll
road operators in the State, except where such change (a) is in response, in whole or in part, to
any failure to perform or breach of the CA Documents, violation of applicable Law or
Governmental Approval, culpable act or culpable omission on the part of any Developer-Related
Entity, (b) is a directive by the U.S. Department of Homeland Security or comparable State
agency, unless such directive is directed solely at or solely affects the Project and requires
specific changes in Developer's normal design, construction, operation or maintenance
procedures in order to comply, or (c) is otherwise expressly permitted under the CA Documents.

Dispute means any Claim, dispute, disagreement or controversy between NCDOT and
Developer concerning their respective rights and obligations under the CA Documents, including
concerning any alleged breach or failure to perform and remedies.

Dispute Resolution Procedures means the procedures for resolving Disputes set forth
in Section 17.8 of the Agreement.
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Distribution means, whether in cash or in kind, both made and projected to be made:

(a) Any:
() Dividend or other distribution in respect to share or other capital;
(i) Payment or other distributions in reduction of capital, redemption or
purchase of shares or any other reorganization or variation to share
capital;

(iii) Payments (whether of principal, interest, Breakage Costs or otherwise) on
Subordinate Debt;

(iv) Payment, loan, contractual arrangement or transfer of assets or rights by
Developer to any Equity Member or Affiliate to the extent (in each case) it
is neither in the ordinary course of business nor on reasonable
commercial terms; and

(v) Receipt of any other benefit by any Equity Member or Affiliate which is not
received in the ordinary course of business and not on reasonable
commercial terms, or

(b) The early release of any contingent funding liabilities, the amount of such release
being deemed to be a gain for the purposes of any calculation of Refinancing
Gain.

Such dividends, distributions payments or other benefits include proceeds of any
Refinancing. Further, used in the context of Refinancing Gain and when the same is realized or
distributed by Developer, in the context of any Equity IRR described in the CA Documents or in
the context of a Compensation Amount or Termination Compensation, “Distribution” also means
and includes (A) fees and surcharges of all kinds, however denominated or characterized, paid
or projected to be paid from Toll Revenues or proceeds of equity or debt financing to Equity
Members or Affiliates, and (B) interest and principal paid or projected to be paid from Toll
Revenues on debt, other than senior lien Project Debt, held by Equity Members or Affiliates,
including Subordinate Debt.

Document and Data Management Plan has the meaning given in Section 2.4.3 of the
Technical Provisions.

Document Management System has the meaning given in Section 2.4.3 of the
Technical Provisions.

DRAM Aggregate Cap Amount means $ [Note: Insert
amount from Box 5 of Form J of the Proposal]

DRAM Annual Cap Amount has the meaning given in Section 13.3.2.2(a) of the
Agreement.

DRAM Operating Year means each 365-day period commencing on the date on which
all Project Sections have achieved Substantial Completion.
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DRAM Period has the meaning given in Section 13.3.2.1 of the Agreement.

DRAM Trigger Certification has the meaning given in Section 13.3.4.2 of the
Agreement.

DRAM Trigger Event has the meaning given in Section 13.3.4.1 of the Agreement.

DRAM Trigger Ratio means an annual Total Debt Service Coverage Ratio equal to 1.0
times.

Dynamic Mode means a toll pricing methodology commencing after 180 days after the
applicable Substantial Completion Date whereby the Toll Rate may change no more frequently
than once every five minutes and that follows all the other requirements pertaining to Dynamic
Mode set forth in this Exhibit 4 of the Agreement.

Early Termination Date means the effective date of termination of the Agreement for
any reason prior to the stated expiration of the Term, as specified in the relevant provisions of
Article 19 of the Agreement and Exhibit 15 to the Agreement.

Effective Date means the date of execution, by both Parties, of the Agreement.

Electronic Toll Collection System (ETCS) means the electronic toll collection system,
including its components, systems and subsystems, the hardware and physical infrastructure,
the software and human resources provided by Developer for the Project. The ETCS is an
Element of the Project.

Element means an individual component, system or subsystem of the Project.

Eligible Investments means any one or more of the following securities:

@) Direct obligations of, and obligations fully and unconditionally guaranteed by,
(i) the United States of America or (ii) any agency or instrumentality of the United
States of America the obligations of which are backed by the full faith and credit
of the United States of America;

(b) Demand or time deposits, federal funds or bankers’ acceptances issued by any
depository institution or trust company, provided that (i) any demand or time
deposit or certificate of deposit is fully insured by the Federal Deposit Insurance
Corporation or (ii) any commercial paper or the short-term deposit rating or the
long-term unsecured debt obligations or deposits of such depository institution or
trust company at the time of such investment or contractual commitment
providing for such investment have been rated “A” or higher by a Rating Agency;

(© Commercial paper (including both non-interest-bearing discount obligations and
interest-bearing obligations payable on demand or on a specified date not more
than one year after the date of issuance thereof) which has been rated “A” or
higher by a Rating Agency at the time of such investment;

(d) Any money market funds, the investments of which consist of cash and
obligations fully and unconditionally guaranteed by (i) the United States of
America or (ii) any agency or instrumentality of the United States of America the
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obligations of which are backed by the full faith and credit of the United States of
America and which have been rated “A” or higher by a Rating Agency; and

(e) Other investments then customarily accepted by the State in similar
circumstances;

provided, however, that no instrument or security shall be an Eligible Investment if such
instrument or security evidences a right to receive only interest payments with respect to the
obligations underlying such instrument or if such security provides for payment of both principal
and interest with a yield to maturity in excess of 120% of the yield to maturity at par.

Emergency means (a) an Incident or (b) any unplanned event within the Project Right of
Way that (i) presents an immediate or imminent threat to the long term integrity of any part of
the infrastructure of the Project, to the Environment, to property adjacent to the Project or to the
safety of Users or the traveling public, (ii) has jeopardized the safety of Users or the traveling
public; (iii) is recognized by the North Carolina Department of Public Safety as an emergency; or
(iv) is recognized or declared by the Governor of the State, the Federal Emergency
Management Administration (FEMA), the U.S. Department of Homeland Security or other
Governmental Entity with authority to declare an emergency.

Emergency Response means the action taken by Developer, as described in the O&M
Plan, to respond to an Emergency within the Project Right of Way.

Emergency Response Plan means the plans and procedures prepared under Section
23 of the Technical Provisions by Developer that are to be implemented to protect the Project
Right of Way from governor declared Emergencies and other Emergencies.

Emergency Response Time means the travel time that begins when units are en route
to an Emergency Incident from their assigned facility, (e.g., fire station) and ends when units
arrive at the scene.

Emergency Services means law enforcement, fire service, ambulance service and
other similar services from agencies with which Developer establishes protocols for Incident or
Emergency response, safety and security procedures, as set forth in the Traffic Incident
Management Plan in Section 23.3.2.2 of the Technical Provisions.

Emergency Supervisor has the meaning given in Section 2.14.2.9 of the Technical
Provisions.

Encroachment Agreement means an agreement between a Utility Owner and NCDOT
related to a Ultility Adjustment or Betterment, in the form attached as Exhibit 6-02 of the
Technical Provisions.

Engineer of Record (EOR) has the meaning given in Section 2.14.1.7 of the Technical
Provisions.

Environment means air, soils, surface waters, groundwaters, land, stream sediments,
surface or subsurface strata, biological resources, including endangered, threatened and
sensitive species, natural systems, including ecosystems, and historic, archeological and
paleontological resources.
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Environmental Approvals means all Governmental Approvals arising from or required
by any Environmental Law in connection with development of the Project.

Environmental Commitment (also Environmental Permits, Issues and
Commitments) means an environmental requirement that must be fulfiled before, during or
after construction. Environmental Commitments include commitments to avoid impacts in
specified areas, complete environmental investigations before construction impacts, or to
perform specified actions after completion of construction.

Environmental Compliance Manager has the meaning given in Section 2.14.1.8 of the
Technical Provisions.

Environmental Compliance and Mitigation Plan (ECMP) means Developer’s plan, to
be prepared under the CEPP described in the Developer Management Plan, for performing all
environmental mitigation measures set forth in the Environmental Approvals, including the
NEPA Approval and similar Governmental Approvals for the Project or the Work, or set forth in
the CA Documents, and for complying with all other conditions and requirements of the
Environmental Approvals.

Environmental Law means any Law applicable to the Project or the Work regulating or
imposing liability or standards of conduct that pertains to the Environment, Hazardous Materials,
contamination of any type whatsoever, or environmental health and safety matters, and any
lawful requirements and standards that pertain to the Environment, Hazardous Materials,
contamination of any type whatsoever, or environmental health and safety matters, set forth in
any permits, licenses, approvals, plans, rules, regulations or ordinances adopted, or other
criteria and guidelines promulgated, pursuant to Laws applicable to the Project or the Work, as
such have been or are amended, modified, or supplemented from time to time (including any
present and future amendments thereto and reauthorizations thereof) including those relating to:

@) The manufacture, processing, use, distribution, existence, treatment, storage,
disposal, generation, and transportation of Hazardous Materials;

(b) Air, soil, surface and subsurface strata, stream sediments, surface water, and
groundwater;

(© Releases of Hazardous Materials;

(d) Protection of wildlife, Threatened or Endangered Species, sensitive species,
wetlands, water courses and water bodies, historical, archeological, and
paleontological resources, and natural resources;

(e) The operation and closure of underground storage tanks;

) and safety of employees and other persons; and

(9) Notification, documentation, and record keeping requirements relating to the
foregoing.

Without limiting the above, the term “Environmental Laws” shall also include the following:
0] The National Environmental Policy Act (42 U.S.C. 88 4321 et seq.), as amended,;
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(i) The Comprehensive Environmental Response, Compensation, and Liability Act
(42 U.S.C. 88 9601 et seq.), as amended;

(iii) The Solid Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act (42 U.S.C. 88 6901 et seq.);

(iv) The Emergency Planning and Community Right to Know Act of 1986 (42 U.S.C.
88 11001 et seq.), as amended;

(v) The Clean Air Act (42 U.S.C. 88 7401 et seq.), as amended;

(vi) The Federal Water Pollution Control Act, as amended by the Clean Water Act
(33 U.S.C. 88 1251 et seq.);

(vii)  The Resource Conservation and Recovery Act (42 U.S.C. 88 6901, et seq.), as
amended,;

(viii)  The Toxic Substances Control Act (15 U.S.C. 88 2601 et seq.), as amended,

(ix) The Hazardous Materials Transportation Act (49 U.S.C. 88 1801 et seq.), as
amended,;

x) The Oil Pollution Act (33 U.S.C. 8§88 2701, et. seq.), as amended,

(xi) The Federal Insecticide, Fungicide and Rodenticide Act (7 U.S.C. 88 136 et
seq.), as amended;

(xii)  The Federal Safe Drinking Water Act (42 U.S.C. 88 300 et seq.), as amended;

(xii)  The Federal Radon and Indoor Air Quality Research Act (42 U.S.C. 88 7401 et
seq.), as amended;

(xiv)  The Occupational Safety and Health Act (29 U.S.C. 88 651 et seq.);

(xv)  The Endangered Species Act (16 U.S.C. 88 1531 et seq.), as amended;

(xvi)  The Fish and Wildlife Coordination Act (16 U.S.C. 88 661 et seq.), as amended,;
(xvii) The National Historic Preservation Act (16 U.S.C. 88 470 et seq.), as amended;

(xviii) The Coastal Zone Management Act (33 U.S.C. 88 1451 et seq.), as amended;
and

(xix)  similar State Environmental Laws.

Environmental Litigation means any lawsuit that is filed in a court of competent
jurisdiction and seeks to overturn, set aside, enjoin, or otherwise inhibit the implementation of a
federal, state, or local agency’s approval of the Project based on the agency’s alleged non-
compliance with applicable Laws (including Environmental Laws), including the National
Environmental Policy Act, 42 U.S.C. 84231 et seq.; Section 4(f) of the Department of
Transportation Act, 49 U.S.C. § 303(c); the National Historic Preservation Act, 16 U.S.C. § 470;
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the Clean Air Act, 42 U.S.C. § 7401 et seq.; the Clean Water Act, 33 U.S.C. § 1251 et seq.; and
the Endangered Species Act, 16 U.S.C. § 1531 et seq.; and other federal, state, or local Laws.

Environmental Protection Training Program (EPTP) means the program to be
initiated by Developer to ensure the Work is conducted in compliance with all Environmental
Laws and Environmental Approvals applicable to the Project as more particularly described in
Section 2.4.9.2 of the Technical Provisions.

Equity IRR means the nominal and blended post-tax internal rate of return to the
Committed Investment described in clause (a) of the definition of Committed Investment, over
the full Term calculated using the Base Case Financial Model as the discount rate that, when
applied to Committed Investment cash flows, gives a zero net present value. For purposes of
this definition,

(@) The phrase “post-tax” refers only to U.S. federal and State income tax liability of
Developer or its Equity Members and specifically excludes (i) any foreign income
tax and other tax of any kind and (ii) any withholding tax, including any tax that
Developer or an Equity Member is obligated to withhold on Distributions (whether
actual or constructive) or other payments or allocations to Equity Members or
holders of debt or equity interests in Developer or an Equity Member under 26
U.S.C. 88 1441 — 1446, notwithstanding 26 U.S.C. § 1461; and

(b) The phrase “cash flows” refers to Distributions described in clause (a) of the
definition of Distributions, minus Committed Investment described in clause (a) of
the definition of Committed Investment.

Equity Member(s) means any Person with a direct equity interest in Developer.

Equity Transfer means any assignment, mortgage, encumbrance, conveyance, sale, or
other transfer of equity interest in Developer.

Erosion and Sedimentation Control Plan _has the meaning given in Section 13 of the
Technical Provisions.

Escrow Agent has the meaning set forth in Section 22.5.2 of the Agreement.

ETC Prepaid Account means a pre-paid account linked to a Transponder or equivalent
technology allowing the automatic deduction of tolls related to the HOT Lanes.

ETC Services has the meaning set forth in Exhibit 18 of the Agreement.

ETCS Activity Monthly Reports means the monthly report Developer submits to
NCDOT as set forth in Section 24 of the Technical Provisions.

ETCS Demonstration Period means the demonstration period with respect to the
ETCS as set forth in Section 24.6.3 of the Technical Provisions.

ETCS Substantial Completion means that Developer has provided documentation of
successful completion of ETCS factory acceptance testing and on-site acceptance testing, as
set forth in Section 24.6.3 of the Technical Provisions.
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ETCS Testing Plan has the meaning set forth in Section 24.6 of the Technical
Provisions.

Exempt Refinancing means:

@) Any Refinancing that was fully and specifically identified and taken into account
in the Base Case Financial Model;

(b) Amendments, modifications, supplements or consents to Funding Agreements
and Security Documents, and the exercise by a Lender of rights, waivers,
consents and similar actions, in the ordinary course of day-to-day loan
administration and supervision that do not, individually or in the aggregate,
provide a financial benefit to Developer;

(© Movement of monies between the Project accounts in accordance with the terms
of Funding Agreements and Security Documents or the Project Trust Agreement;

(d) Any of the following acts by a Lender of senior lien priority Project Debt: (i) The
syndication of any of such Lender’s rights and interests in the senior Funding
Agreements; (ii) the grant by such Lender of any rights of participation, or the
disposition by such Lender of any of its rights or interests, in respect of the senior
Funding Agreements in favor of any other Lender of senior lien Project Debt or
any other investor; or (iii) the grant by such Lender of any other form of benefit or
interest in either the senior Funding Agreements or the revenues or assets of
Developer, whether by way of security or otherwise, in favor of any other Lender
of senior lien Project Debt or any investor; and

(e) Periodic resetting and remarketing of tax-exempt or taxable bonds that bear
interest at a variable or floating rate and are money market eligible under SEC
Rule 2a-7.

Exempt Vehicle(s) has the meaning set forth in Part | of Exhibit 4 to the Agreement.

Existing Assets means all NCDOT-owned assets in the Existing Right of Way in
existence as of the Effective Date.

Existing General Purpose Lanes means the Limited Access Highway lanes existing as
of the Technical Proposal Due Date within the Existing Right of Way (excluding the Existing
HOV Lanes) that are open for free use to all motor vehicles allowed on Limited Access Highway
Lanes. Unless expressly specified otherwise in the CA Documents, the Existing General
Purpose Lanes include existing auxiliary lanes, ramps, tapers and Shoulders adjacent thereto.

Existing HOV Lanes means the existing HOV lanes within the Existing Right of Way as
of the Technical Proposal Due Date.

Existing Right of Way or Existing ROW means the real property within the lines
identified in Exhibit 9 to the Agreement in which NCDOT has rights through fee simple title,
easement or other agreements as of the Effective Date of the Agreement, as such lines may be
further delineated and adjusted by Developer in accordance with Section 7 of the Technical
Provisions. The term specifically includes all air space, surface rights and subsurface rights
within the limits of the Existing Right of Way.
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Existing Utility Property Interest means any right, title or interest in real property (e.g.,
a fee or an easement) claimed by a Utility Owner as the source of its right to maintain an
existing Utility in such real property, which is compensable in eminent domain.

E-ZPass means the trademark for the regional ETC system operated by an Interagency
Group (IAG) of Developers.

E-ZPass ETC System means the overall system of hardware, software and networks
that are used for processing E-ZPass transactions and managing E-ZPass accounts.

E-ZPass Reciprocity Agreement means the agreement requiring reciprocity among
Other Developers in the E-ZPass ETC System.

Fair _Market Value means with respect to the Developer’s Interest the following,
determined according to the procedures set forth in Exhibit 15 to the Agreement:

(a) The amount that a willing and able buyer would offer, and a willing and able
seller would accept, for the purchase and sale of the Developer’s Interest, in an arm’s length
transaction, assuming:

0] Neither party is under economic compulsion or has special bargaining
power;

(i) Subject to clause (e) below, the buyer possesses all information in the
possession of Developer relating to the Project, its condition, the Work,
the CA Documents, and the revenues and expenses of Developer;

(iii) The event or circumstance that requires determination of fair market
value had not occurred and accordingly the Developer’s Interest would
remain in effect and Developer would remain a going concern for the
balance of the original Term and would not receive or be entitled to
receive any compensation for fair market value from NCDOT under the
Agreement;

(iv) Subject to clause (e) below, there exists no prior, known or reasonably
foreseeable unusual temporary event or circumstance specific to the
Project (e.g. damage or destruction) or to the toll road project financing
market (as distinguished from general market, economic and
environmental conditions), positive or negative, except to the extent such
an event or circumstance is not yet rectified and affects the existing or
future condition or continued viability of the Project or the cost to rectify
and recover, in which case Fair Market Value will reflect the cost of such
event or circumstance, positive or negative (if such event or circumstance
consists of damage or destruction, Fair Market Value will reflect (A) the
estimated cost to repair and replace the damage or destruction and
(B) the loss of Toll Revenues during the estimated time to repair and
replace the damage or destruction, and Developer will retain the right to
insurance coverage for loss occasioned thereby);

(V) There would occur no future unusual temporary event or circumstance
specific to the Project (e.g. damage or destruction) or the toll road project
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financing market (as distinguished from general market, economic and
environmental conditions), positive or negative, not known or reasonably
foreseeable at the time of appraisal;

(vi) There would occur no future Change in Law not known or reasonably
foreseeable at the time of appraisal; and

(vii)  There exists no adverse effect from a NCDOT Default, and both Parties
would generally continue to perform their respective obligations (including
Developer's Renewal Work and Upgrade obligations) under the CA
Documents for the remainder of the Term absent early termination.

(b) If the event triggering Fair Market Value determination occurs prior to the last
Project Section to achieve Substantial Completion, then it also shall be assumed that
Substantial Completion for such Project Section will occur or has occurred by the applicable
scheduled Substantial Completion Date and that the Term will continue thereafter for the full
originally stated Term; and valuation shall take into account the capital costs previously
expended and expected capital costs to achieve Substantial Completion, Final Acceptance and
Final Completion, expected dates of Substantial Completion, Final Acceptance, and Final
Completion under the then Project Schedule, and existing and expected circumstances affecting
cost and the schedule for performance, including existing and expected delay both due to Relief
Events and to other circumstances that are not Relief Events. The foregoing amount shall be
subject to reduction as provided in clause (c) below.

(© If Fair Market Value is being determined where the Termination Date precedes
Substantial Completion of all Project Sections, then there shall be subtracted from the amount
under clause (b) above the amount of capital costs and investment (including capitalized
interest) that Developer would be reasonably expected to incur from and after the Termination
Date to achieve Substantial Completion, Final Acceptance and Final Completion.

(d) Fair Market Value excludes the value of cash in accounts held by or on behalf of
Developer, including in Lender accounts and reserve accounts. Fair Market Value also
excludes the value of cash held in the Handback Requirements Reserve, if any.

(e) The effect of any Compensation Event occurring prior to determination of Fair
Market Value shall be addressed as follows:

0] To the extent Developer previously received payment of a Compensation
Amount for adverse cost and revenue impacts accruing from and after the
Early Termination Date from such Compensation Event, Fair Market
Value shall not further compensate Developer for such impacts, and
accordingly Fair Market Value shall be determined by taking into account
the adverse cost and revenue impacts accruing from and after the Early
Termination Date;

(i) To the extent a Compensation Amount has previously been determined
by mutual agreement or pursuant to the Dispute Resolution Procedures
and would be payable to Developer after the Early Termination Date for
adverse cost and revenue impacts accruing from and after the Early
Termination Date from such Compensation Event, Fair Market Value shall
include the present value of the right to such future payments (and, as
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provided in Section 19.7.1 of the Agreement, Developer shall have no
other Claim for such future adverse cost and revenue impacts); and

(iii) To the extent no Compensation Amount has previously been determined
for such Compensation Event, then Fair Market Value shall be
determined as if the Compensation Event had not occurred and therefore
is unaffected by any adverse cost and revenue impacts of the
Compensation Event accruing from and after the Early Termination Date
(and, as provided in Section 19.7.1 of the Agreement, Developer shall
have no other Claim for such future adverse cost and revenue impacts).

Fast Cure Period means the period to cure (if any) a Noncompliance Event in the
column labeled “Fast Cure Period” as set forth in Table 23.1 and Table 23.2 of Section 23 of the
Technical Provisions.

Federal Minimum Average Speed Standard has the meaning set forth in Part VII.C(1)
of Exhibit 4 to the Agreement.

Federal Regquirements means the provisions required to be part of federal-aid
construction contracts, including the provisions set forth in Exhibit 6 to the Agreement.

FHWA Oversight Adgreement means the Stewardship and Oversight Agreement
between FHWA and NCDOT dated August 2009, and any successor agreements.

Final Acceptance means, for each Project Section, the occurrence of all the events and
satisfaction of all the conditions for the Project Section set forth in Section 7.7.4 of the
Agreement, as and when confirmed by NCDOT's issuance of a certificate in accordance with
the procedures and within the time frame established in Section 7.7.4 of the Agreement.

Final Acceptance Deadline means, as applicable, the following: (a) North Section Final
Acceptance Deadline; (b) Central Section Final Acceptance Deadline; or (c) South Section Final
Acceptance Deadline.

Final Completion means the occurrence of all the events and satisfaction of all the
conditions set forth in Section 7.7.5 of the Agreement, as and when confirmed by NCDOT'’s
issuance of a certificate in accordance with the procedures and within the time frame
established in Section 7.7.5 of the Agreement

Final Completion Deadline means the deadline for achieving Final Completion as set
forth in the Milestone Schedule, as such deadline may be extended for Relief Events from time
to time pursuant to the Agreement.

Final Design means, depending on the context: (a) the Final Design Documents, (b) the
design concepts set forth in the Final Design Documents or (c) the process of development of
the Final Design Documents.

Final Design Documents means the Design Documents which provide the complete
and final documents necessary or related to construction, operations and maintenance of the
Project or any portion thereof and any Utility Adjustments included in the Design Work,
Construction Work or O&M Work performed by Developer.
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Final Design Submittal has the meaning given in Section 2.9.2.3 and 24.9 of the
Technical Provisions.

Financial Close means satisfaction of all of the conditions set forth in Section 4.1.3.3 of
the Agreement.

Financial Close Security means the bond or letter of credit in the amount provided by
Developer to NCDOT under Section 6.7 of Volume | of the RFP (Instructions to Proposers).

Final Maturity has the meaning given to it in the TIFIA Loan agreement.

Financial Model Formulas means the mathematical formulas that Developer submitted
with its Project Plan of Finance, as the same may be changed pursuant to Section 5.4.3 of the
Agreement, for projecting Equity IRR, which mathematical formulas are used as part of the
Base Case Financial Model and each Base Case Financial Model Update, but without the data
and information used by or incorporated in the Base Case Financial Model or Base Case
Financial Model Update.

Financial Modeling Data means all back-up information regarding the basis for
Developer’'s estimates, projections and calculations in its Proposal, in the Base Case Financial
Model and in Base Case Financial Model Updates of revenues, pricing, costs, expenses,
repayment of Project Debt, Distributions and Equity IRR, including:

@) Form N of the Proposal (Detailed Costing Form);

(b) The data book submitted with the Proposal, fully describing all assumptions
underlying the estimates, projections and calculations in the Base Case Financial
Model, revisions thereto pursuant to Section 5.4.1 of the Agreement, and
updates to such data book related to Base Case Financial Model Updates;

(© The step by step instructions on the procedure to run and to optimize the
Financial Model Formulas and Base Case Financial Model submitted with the
Proposal, and updates thereto related to Base Case Financial Model Updates;

(d) The Base Case Traffic Model and any future updates thereto or new traffic
models and traffic data prepared by or on behalf of Developer related to Base
Case Financial Model Updates;

(e) Copies of all offers, and all data and information within this definition, received
from all Contractors (at all tiers) identified in the Proposal and any other potential
Contractors that provided data and information used as the basis for Form N of
the Proposal,

() Copies of all offers, and all data and information within this definition, received
from all Contractors (at all tiers) related to any Compensation Event; and

(9) All other supporting data, technical memoranda, calculations, formulas, unit and
materials prices (if applicable) and such other cost, charge, fee and revenue
information used by Developer in the creation and derivation of its Proposal or of
any Base Case Financial Model Update, or related to any Compensation Event.
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Financial Proposal Due Date means March 31, 2014.

Fiscal Year means the calendar year or any other consecutive 12-month period
selected by Developer and approved by NCDOT.

Float means the amount of time that any given activity or logically connected sequence
of activities shown on the Project Schedule may be delayed before it will affect Final
Completion. Such Float is generally identified as the difference between the early completion
date and late completion date for activities as shown on the Project Schedule.

Force Majeure Event means the occurrence of any of the following events that
materially and adversely affects performance of Developer’s obligations, provided that such
events (or the effects of such events) could not have been avoided by the exercise of caution,
due diligence, or reasonable efforts by Developer: (a) war (including civil war and revolution),
invasion, armed conflict, violent act of foreign enemy, military or armed blockade, or military or
armed takeover of the Project, in each case occurring within the State; (b) any act of terrorism
or sabotage that causes direct physical damage to the Project; (c) nuclear explosion or
contamination, in each case occurring within the State; (d) riot and civil commaotion on or in the
immediate vicinity of the Project; (e) fire, explosion, flood, earthquake, hurricane, or tornado, in
each case that causes direct physical damage to the Project; or (f) national or State-wide (i.e.
State of North Carolina) strike not specific to Developer that has a direct adverse impact on
Developer’s ability to obtain materials, equipment or labor for the Project.

Foundation Design Report has the meaning given in Section 8.3.2 of the Technical
Provisions.

Funding Agreement means:

(a) Any loan agreement, funding agreement, account maintenance or control
agreement, premium letter, insurance or reimbursement agreement, intercreditor
agreement, participation agreement, subordination agreement, trust indenture,
agreement from any shareholder, member, partner or joint venture member in
favor of any Lender, hedging agreement, interest rate swap agreement,
guaranty, indemnity agreement, agreement between any Contractor and any
Lender, or other agreement by, with or in favor of any Lender pertaining to
Project Debt (including any Refinancing), other than Security Documents;

(b) Any note, bond or other negotiable or non-negotiable instrument evidencing the
indebtedness of Developer for Project Debt (including any Refinancing); and

(© Any amendment, supplement, variation or waiver of any of the foregoing
agreements or instruments.

Funding Competition Notice means the notice issued to Developer by NCDOT in
accordance with Section 4.1.3.9 of the Agreement.

Funding Competition Plan means the plan developed by Developer and NCDOT in
accordance with Section 4.1.3.9 of the Agreement.

General Purpose Lanes or GP_Lanes means the Existing General Purpose Lanes, as
may be modified by Developer’s Final Design in accordance with the CA Documents.
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Geotechnical Design Report means the reports which include the results of any
investigations, sampling, testing, analysis, interpretation, monitoring results and developed
design or construction recommendations including assumptions prepared by Developer to
support the design of the Work.

Geotechnical Engineer has the meaning given in Section 2.14.2.4 of the Technical
Provisions.

Geotechnical Reports means the reports which meet the requirements described in
Section 8.2.2 of the Technical Provisions.

Good Industry Practice means the exercise of the degree of skill, diligence, prudence
and foresight which would reasonably and ordinarily be expected from time to time from a
skilled and experienced designer, engineer, constructor, operator or maintenance provider
seeking in good faith to comply with its contractual obligations, complying with the CA
Documents and all applicable Laws and Governmental Approvals, and engaged in the same
type of undertaking in the United States under similar circumstances and conditions.

Governmental Approval means any permit, license, consent, concession, grant,
franchise, authorization, waiver, variance or other approval, guidance, protocol, mitigation
agreement, or memoranda of agreement/understanding, and any amendment or modification of
any of them provided by Governmental Entities including State, local, or federal regulatory
agencies, agents, or employees, which authorize or pertain to the Project or the Work.

Governmental Entity means any federal, State or local government and any political
subdivision or any governmental, quasi-governmental, judicial, public or statutory
instrumentality, administrative agency, authority, body or entity other than NCDOT and NCTA.

Governor_Declared Emergencies means emergencies officially declared by the
Governor of North Carolina.

Guarantor means any Person that is the obligor under any guaranty in favor of NCDOT
required under the Agreement, including any guaranty of the Design-Build Contract or any O&M
Contract.

Handback Evaluation Criteria means the minimum physical conditions described in
Table 23.3 in Section 23 of the Technical Provisions that the Project assets, Structures, systems
and equipment shall conform to in order to meet the minimum Handback Requirements
pursuant to Section 23 of the Technical Provisions.

Handback Renewal Work Plan means the plan prepared in accordance with Section 23
of the Technical Provisions.

Handback Requirements means the terms, conditions, requirements and procedures
governing the condition in which Developer is to deliver the Project and the Elements within the
Project Right of Way to NCDOT upon expiration of the Term or Early Termination Date, as set
forth in Section 23 of the Technical Provisions.

Handback Requirements Letter of Credit means a letter of credit delivered to NCDOT
in lieu of the Handback Requirements Reserve, in accordance with Sections 8.10.5 and 16.3 of
the Agreement.
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Handback Requirements Reserve has the meaning set forth in Section 8.10.1.1 of the

Agreement.

Hazardous Materials means any element, chemical, compound, material or substance,

whether solid, liquid or gaseous, which at any time is defined, listed, classified or otherwise
regulated in any way under any Environmental Laws, or any other such substances or
conditions (including mold and other mycotoxins or fungi) which may create any unsafe or
hazardous condition or pose any threat to human health and safety. “Hazardous Materials”
includes the following:

(@)

Hazardous wastes, hazardous material, hazardous substances, hazardous
constituents, and toxic substances or related materials, whether solid, liquid, or
gas, including substances defined as or included in the definition of “hazardous
substance”, “hazardous waste”, “hazardous material’, “extremely hazardous
waste”, “acutely hazardous waste”, “radioactive waste”, “radioactive materials”,
“bio-hazardous waste”, “pollutant”, “toxic pollutant”, “contaminant”, “restricted
hazardous waste”, “infectious waste”, “toxic substance”, “toxic waste”, “toxic
material”, or any other term or expression intended to define, list or classify
substances by reason of properties harmful to health, safety or the indoor or
outdoor environment (including harmful properties such as ignitability, corrosivity,
reactivity, carcinogenicity, toxicity, reproductive toxicity, “TCLP toxicity” or “EP
toxicity” or words of similar import under any applicable Environmental Laws);

(b) Any petroleum, including crude oil and any fraction thereof, and including any
refined petroleum product or any additive thereto or fraction thereof or other
petroleum derived substance; and any waste oil or waste petroleum byproduct or
fraction thereof or additive thereto;

(© Any drilling fluids, produced waters and other wastes associated with the
exploration, development or production of crude oil, natural gas or geothermal
resources;

(d) Any flammable substances or explosives;

(e) Any radioactive materials;

() Any asbestos or asbestos-containing materials;

(9) Any lead and lead-based paint;

(h) Any radon or radon gas;

() Any methane gas or similar gaseous materials;

)] Any urea formaldehyde foam insulation;

(K) Electrical equipment which contains any oil or dielectric fluid containing regulated
levels of polychlorinated biphenyls;

)] Pesticides;
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(m)  Any other chemical, material or substance, exposure to which is prohibited,
limited or regulated by any Governmental Entity or which may or could pose a
hazard to the health and safety of the owners, operators, Users or any Persons
in the vicinity of the Project or to the indoor or outdoor Environment; and

(n) Soil, or surface water or ground water, contaminated with Hazardous Materials
as defined above.

Hazardous Materials Management means procedures, practices and activities to
address and comply with Environmental Laws and Environmental Approvals with respect to
Hazardous Materials encountered, impacted, caused by or occurring in connection with the
Project, Project Right of Way or the Work, as well as investigation and remediation of such
Hazardous Materials. Hazardous Materials Management may include sampling, stock-piling,
storage, backfilling in place, asphalt batching, recycling, treatment, clean-up, remediation,
transportation and/or off-site disposal of Hazardous Materials, whichever approach is effective,
most cost-efficient and authorized under applicable Law.

Hazardous Materials Management Plan means Developer's plan for Hazardous
Materials Management originating from within the Project Right of Way , as more patrticularly set
forth in Section 2.4.9.3 of the Technical Provisions.

Hazardous Materials Manager has the meaning given in Section 2.14.2.11 of the
Technical Provisions.

Hazardous Materials Report means the report developed for TIP 1-3311C, 1-5405, and
I-4750 based on a field reconnaissance conducted on February 18, 2013 by the GeoTechnical
Section of NCDOT’s Geotechnical Engineering Unit.

High Occupancy Vehicle(s) has the meaning set forth in Part| of Exhibit 4 to the
Agreement.

Highway means a travel way for vehicular traffic that is included in the State highway
system.

Highway Service Systems means NCDOT’s or a Governmental Entity’s lighting and
electrical systems, traffic control systems, communications systems and irrigation systems
serving street or highway purposes (including ITS and Intelligent Vehicle Highway System
facilities).

HOT Lanes means the Limited Access Highway lanes described in Section 10.2.1 of the
Technical Provisions.

Identified Contractor means any Contractor listed in the Proposal to perform any
portion of the Work.

Immediate Corrective Action means a notice issued by NCDOT Roadside
Environmental Unit that an erosion control inspection reveals that the Work is not in compliance
with the Sedimentation Pollution Control Act and/or the NPDES permit and the overall erosion
control grade is 6 or below.
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Incident means any unplanned event within the Project Right of Way that causes
potential or actual disruption to the free flow of traffic.

Incident Management Plan means Developer's plan for detection and response to
Incidents or Emergencies, as part of the PMP.

Incident Response means the actions taken by Developer, as described in the O&M
Plan, to respond to an Incident within the Project Right of Way.

Incidental Charges means:

@) Reasonable administrative fees for account maintenance and account
statements;

(b) Reasonable fees and interest for toll violations, including costs of collection, in
accordance with applicable Law; and

(© Other reasonable fees and charges for customary incidental services to Users, in
accordance with applicable Law.

Indemnified Parties means NCDOT, the State, and their respective successors,
assigns, officeholders, officers, directors, members, agents, representatives, consultants and
employees.

Ineligible Vehicles has the meaning set forth in Section 24.4.1 of the Technical
Provisions.

Initial Base Case Senior Project Debt means: (a) the senior lien debt financing for
Developer and (b) the first tier subordinate debt financing for Developer that meets the
parameters set forth in clause (a)(iii)(B) of the definition of Senior Debt Termination Amount and
is not Subordinate Debt, all in the face amount set forth in the Base Case Financial Model
(without regard to the actual Initial Project Debt).

Initial Equity Members means those Equity Members as of the Effective Date.

Initial Funding Agreements means the Funding Agreements establishing the rights
and obligations pertaining to the Initial Project Debt as executed and delivered by Developer
and specifically identified in Exhibit 3 to the Agreement.

Initial Project Debt means the Project Debt to originally finance the Project and Work,
in the total face amount at each lien priority, and with the particular Lenders, set forth Exhibit 3
to the Agreement, which Project Debt is evidenced by the Initial Funding Agreements and
secured by the Initial Security Documents.

Initial Security Documents means the Security Documents securing the Initial Project
Debt as executed and delivered by Developer and specifically identified in Exhibit 3 to the
Agreement.

Initial Senior Debt Termination Amount means the Senior Debt Termination Amount
as determined for the amount of the Initial Base Case Senior Project Debt that would be
outstanding at the Early Termination Date assuming that the Initial Project Debt were the Initial
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Base Case Senior Project Debt and amortized according to the amortization of the Initial Base
Case Senior Project Debt set forth in the Base Case Financial Model; provided that if the Early
Termination Date occurs before Financial Close, then Initial Senior Debt Termination Amount
means zero.

Institutional Lender means:

(a) The United States of America, any state thereof or any agency or instrumentality
of either of them, any municipal agency, public benefit corporation or public
authority, advancing or insuring mortgage loans or making payments which, in
any manner, assist in the financing, development, operation and maintenance of
projects;

(b) Any (i) bank, savings and loan organization, trust company (whether acting
individually or in a fiduciary capacity) or insurance company organized and
existing under the laws of the United States of America or any state thereof, (ii)
foreign insurance company or bank qualified to do business as such, as
applicable under the laws of the United States or any state thereof, (iii) pension
fund, foundation or university or college endowment fund, (iv) real estate
investment fund, infrastructure investment fund, investment bank, pension
advisory firm, mutual fund, investment company or money management firm, (v)
entity which is formed for the purpose of securitizing mortgages, whose securities
are sold by public offering or to qualified investors under the U.S. Securities Act
of 1933, as amended, (vi) Person engaged in making loans in connection with
the securitization of mortgages, to the extent that the mortgage to be made is to
be so securitized in a public offering or offering to qualified investors under the
U.S. Securities Act of 1933, as amended, within two years of its making;

(© Any “qualified institutional buyer” under Rule 144(a) under the U.S. Securities Act
of 1933 or any other similar Law hereinafter enacted that defines a similar
category of investors by substantially similar terms; or

(d) Any other financial institution or entity designated by Developer and approved by
NCDOT (provided that such institution or entity, in its activity under this
Agreement, is acceptable under then current guidelines and practices of
NCDOT);

provided, however, that each such entity (other than entities described in clause (b)(v), clause
(c) and clause (d) of this definition), or combination of such entities if the Institutional Lender is a
combination of such entities, shall have individual or combined assets, as the case may be, of
not less than $1 billion; provided, further, that an entity described in clause (b)(v) of this
definition must have assets of not less than $100 million.

Insurance Policies means all of the insurance policies Developer is required to carry
pursuant to Section 16.1 of the Agreement and Exhibit 13 to the Agreement.

Insurance Unavailability means either:

(a) Any Insurance Policy coverage required under Section 16.1 of the Agreement
and Exhibit 13 to the Agreement is completely unavailable from insurers meeting
the requirements set forth in Section 16.1.2.1; or
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(b) Provision of all such Insurance Policy coverages has become unavailable at
Commercially Reasonable Insurance Rates from insurers meeting the
requirements set forth in Section 16.1.2.1.

For the purpose of clause (b), the only increases in premiums that may be considered
are those caused by changes in general market conditions in the insurance industry
affecting insurance for project-financed highway facilities, and Developer shall bear the
burden of proving that premium increases are the result of such changes in general
market conditions. For the avoidance of doubt, no increase in insurance premiums
attributable to particular conditions of the Project or Project Right of Way, or to claims or
loss experience of any Developer-Related Entity or Affiliate, whether under an Insurance
Policy required by this Section 16.1 or in connection with any unrelated work or activity
of Developer-Related Entities or Affiliates, shall be considered in determining whether
Insurance Unavailability exists or has occurred.

Intellectual Property means all current and future legal and/or equitable rights and
interests in know-how, patents (including applications), copyrights (including moral rights), trade
marks (registered and unregistered), service marks, trade secrets, designs (registered and
unregistered), utility models, circuit layouts, plant varieties, business and domain names,
inventions, solutions embodied in technology, and other intellectual activity, and applications of
or for any of the foregoing, subsisting in or relating to the Project, Project design data or Project
traffic data. Intellectual Property includes toll-setting and traffic management algorithms, and
software used in connection with the Project (including but not limited to software used for
management of traffic on the Project), and Source Code. Intellectual Property also includes the
Financial Model Formulas, Base Case Financial Model, Financial Modeling Data and trade
secret information contained in the Project Plan of Finance. Intellectual Property is
distinguished from physical construction and equipment itself and from drawings, plans,
specifications, layouts, depictions, manuals and other documentation that disclose Intellectual
Property.

Intellectual Property Escrow has the meaning set forth in Section 22.5.2 of the
Agreement.

Intelligent Transportation System has the meaning set forth in Section 21 of the
Technical Provisions.

Intelligent Vehicle Highway System means smart vehicle and smart highway
technologies to improve the safety, efficiency and environmental impact of highway facilities.

Interactive Voice Response or IVR means a technology that allows a computer to
interact with humans through the use of voice and dual-tone multi-frequency signaling (touch-
tone) to automatically access information without human assistance.

Interest Rate Buffer Amount means the sum of the following: (a) the Maximum
Available Funds Differential and (b) the amount of funding required from NCDOT to reflect the
impact of the changes to Benchmark Interest Rate(s) in the Base Case Financial Model up to
125 basis points as determined on a weighted interest rate basis across all Benchmark Interest
Rate(s) based on the applicable debt facility size, pursuant to and subject to the limitations of
Sections 4.1.3.5 and 5.2 of the Agreement.
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Interest Rate Protection Period means the period beginning on the Financial Proposal
Due Date and ending on the earliest of (a) 10:00 a.m. eastern time on the date of Financial
Close (b) 10:00 a.m. eastern time on the Project Financing Deadline, or (c) 10:00 a.m. eastern
time on the date of execution of any interest rate hedging instrument by Developer.

Interface _Control Document means the document setting forth interface standards
including the manner in which data shall be transmitted and received between the CSC Host
and the ETCS.

Intermediate Design Submittal has the meaning given in Sections 2.9.2.2 and 24.7.2
of the Technical Provisions.

Interoperability means the ability of diverse toll collection systems to work together
through interface and systems controls.

Interval of Recurrence means for each Noncompliance, whether a Construction
Noncompliance Event or O&M Noncompliance Event, the period of time after which, unless
already cured, such Noncompliance will be deemed to have occurred anew and therefore
assessed another Construction Noncompliance Event Adjustment or O&M Noncompliance
Event Adjustment, as applicable; provided, however, that there shall be no Cure Period or Fast
Cure Period for such new Noncompliance. The Intervals of Recurrence are set forth in Table
23.1 and Table 23.2 of Section 23 of the Technical Provisions.

Investigative Work Plan means the plan of investigative and remedial action required
by applicable Law, Environmental Approvals or the Hazardous Materials Management Plan to
be prepared if Hazardous Materials are encountered or spilled, dumped, discharged or released
at any time on, under, within or about the Project Right of Way.

Irreqular_Transaction means any Transaction, which does not generate a proper
transponder read and/or video image and for which the vehicle license plate information cannot
be identified.

Key Contract means any one of the following Contracts for Work Developer causes to
be perfo