STATE or NORTH CAROLINA

DEPARTMENT OF TRANSPORTATION

Patrick McCrory Tony Tata
GOVERNOR SECRETARY

March 31, 2014

Memo To: John Abel, Bridge Maintenance Engineer
From: Clay Willis, Division Environmental Officer
Subject: Permits for Bridge #18 replacement in Pasquotank County on NC 344 (Herrington Road)

Attached to this memo are the Division of Coastal Management General Permits, US
Army Corps of Engineers NW 3 permit and DWQ 401 certification for this bridge replacement.
The attached permits have conditions that apply to the permit that must be adhered to during the
construction process for the new bridge. There are permit drawings for the construction of the
bridge that depict the limits of fill in jurisdictional waters and storm water design, which must be
followed. These drawing must be adhered to in order to stay in compliance with the issued
permit. Any changes to the bridge design that may change impact limits may require a permit
modification. If the project limits or design change the environmental officer needs to be
notified in order to request the proper permit modifications. Before construction begins on
this project a preconstruction meeting needs to be scheduled with the regulatory agencies.
Please, allow two weeks in advance for scheduling of this meeting. A copy of this permit
and the attached conditions need to be on the project site during construction of this
project.

Sincerely.
Jerry Jennings, P.E.
Division One Engineer

Clay Willis %

Division One Eftvironmental Officer

113 Airport Dr., Suite 100, Edenton, NC 27932 - Phone: (252) 482-1876 Fax: (252) 482-8722
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U.S. ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT

Action Id. SAW-2014-00394 County: Pasquotank U.S.G.S. Quad: NC-ELIZABETH CITY

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION

Permittee: NCDOQT, Division Engincer
Jerry Jennings
Address: 113 Airport Read, Suite 100

Edenton, NC, 27932

Telephone Number:

Size (acres) 0.01 Nearest Town Elizabeth City
Nearest Waterway Pasquotank River River Basin  Albemarle. North Carolina, Virginia,
USGS HUC 3010205 Coordinates  Latitude: 36.2910605706351

Longitude: -76.2200980837342
Location description: The project is located on NC 34 (Road Street) over Charles Creek, approximately 99 feet north of the
intersection with Herrington Road in Elizabeth City, Pasquotank County, North Carolina.

Description of projects area and activity: _Applieant proposes to replace an existing 40 ft by 32 ft twospan wood and concrete
structure over Newland Drainage Canal with a 60 ft by 40 ft single-span concrete structure. The proposed project would result
in permanent impacts to 0.001 acres and temporary impacts to 0.003 acres of jurisdictional waters and wetlands. The project
area is located in Elizabeth City in Pasquotank County, MNorth Carolina.

Applicable Law:  [X] Section 404 (Clean Water Act, 33 USC 1344)
[} Section 10 (Rivers and Harbors Act, 33 USC 403)

Authorization: Regional General Permit Number or Nationwide Permit Number: NWP 3 Maintenance.

SEE ATTACHED RGP or NWP GENERAL, REGIONAL AND SPECIAL CONDITIONS

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the attached
conditions and your submitted application and atfached information dated 01/31/2014. Any violation of the attached
conditions or deviation from your submitted plans may subject the permittee to a stop work order, a restoration order, a Class
[ administrative penalty, and/or appropriate legal action,

This verification will remain valid until the expiration date identified below unless the nationwide authorization is modified.
suspended or revoked. If. prior (o the expiration date identilied below, the nationwide permit authorization is reissued and/or
modified, this verification will remain valid unti} the expiration date identified below, provided it complies with all requirements of
the modificd nationwide permit. If the nationwide permit authorization expires or is suspended, revoked, or is modified. such that the
activity would no longer comply with the terms and conditions of the nationwide permit, activities which have commenced (i.e.. are
under construction) or are under contract to commence in reliance upon the nationwide permit. will remain authorized provided the
activity is completed within twelve months of the date of the naticnwide permit’s expiration, modification or revocation, unless
discretionary authority has been exercised on a case-by-case basis to modify, suspend or revoke the authorization.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certification. You
should contact the NC Division of Water Quality (telephone 919-807-6300) to determine Section 401 requirements.

For activitics occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act (CAMA).
prior to beginning work you must contact the N.C. Division of Coastal Management in Morehead City, NC, at (252) 808-2808.

This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required Federal.
State or local approvals/permits.

If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of Ingineers regulatory
program, please contact Tracey Wheeler at 910-251-4627 or Tracey.L. Wheeler@usace. army.mil.

WHEELER.TRACEY.L.
Corps Regulatory Official: 1271895182 , e
Expiration Date of Verification: 03/18/2017

Date: 03/05/2014




Determination of Jurisdiction:

A. Based on preliminary information, there appear (o be waters of the US including wetlands within the above described project
area. This preliminary determination is not an appealable action under the Regulatory Program Administrative Appeal Process
( Reference 33 CFR Part 331).

B. [ Therc are Navigable Waters of the United States within the above described project area subject to the permit requirements of
Section 10 of the Rivers and Harbors Act and Section 404 of the Clean Water Act. Unless there is a change in the law or our
published regulations, this determination may be relied upon for a period not to exceed five years from the date of this
notification.

C. [J There are waters of the US and/or wetlands within the above described project area subject to the permit requirements of
Section 404 of the Clean Water Act (CWA)33 USC § 1344). Unless there is a change in the law or our published regulations.
this determination may be relied upon for a period not 1o exceed five years from the date of this notification.

D. [ The jurisdictional arcas within the above described project area have been identified under a previous action. Please reference
jurisdictional determination issued . Action 1D: SAW-

Basis For Determination:

Remarks:

E. Attention USDA Program Participants

This delineation/determination has been conducted to identify the limits of Corps’ Clean Water Act jurisdiction for the particular site
identified in this request. The delineation/determination may not be valid for the wetland conservation provisions of the Food Security
Act of 1985. If you or your tenant are USDA Program participants, or anticipate participation in USDA programs, you should request
a certified wetland determination from the local office of the Natural Resources Conservation Service, prior (o starting work.

F. Appeals Information (This information applies only to approved jurisdictional determinations as indicated in B
and C above).

This correspondence constitutes an approved jurisdictional determination for the above described site. If you object to this
determination, you may request an administrative appeal under Corps regulations at 33 CFR Part 331. Enclosed you will find a
Notification of Appeal Process (NAP) fact sheet and request for appeal (RFA) form. I you request to appeal this determination you
must submit a completed RFA form to the [ollowing address:

US Army Corps of Engineers

South Atlantic Division

Attn: Jason Steele, Review Officer
60 Forsyth Street SW, Room 10M 5
Atlanta, Georgia 30303-8801
Phone: (404) 562-5137

In order for an RFA to be accepted by the Corps, the Corps must determine that it is complete, that it meets the criteria for appcal
under 33 CI'R part 331.5. and that it has been received by the Division Office within 60 days of the date of the NAP. Should you
decide to submit an RFA form, it must be received at the above address by

#*]( s not necessary to submit an RFA forn to the Division Office if you do not object to the determination in this correspondence.**
Digitally signad by WHELLER TRACEYL.1271895182

. WHEELER'TRACEYJ‘“ -I 27 1 895 ’I 82 D.’\-‘::(”:US, Obe.S Government, (ZU:DOD, ou=PKi, oumUSA,
Corps Regulatory Official: e 014030 02900 G0

Tracey Wheeler

Date of ID: 03/05/2014
Expiration Date of JD:



SAW-2014-00394

SPECIAL CONDITIONS

In order to avoid impacts to anadromous {ish species. no in water work may take place between February 15 and June 15 of
any year.



Action ID Number: SAW-2014-00394 County: Pasquotank

Permittee: NCDQOT, Division Engineer
Jerryv Jennings

Project Name: NCDOT/Bridge 18/NC 34 (Road Street)/Low Impact Bridge Project

Date Verification Issued: 03/05/2014

Project Manager: Tracey Wheeler

Upon completion of the activity authorized by this permit and any mitigation required by the permit,
sign this certification and return it to the following address:

US ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT
Attn: Tracey Wheeler
Washington Regulatory Field Office
24077 West 5™ Street
Washington, North Carolina 27889

Please note that your permitted activity is subject to a compliance inspection by a U. S. Army Corps of
Engineers representative. Failure to comply with any terms or conditions of this authorization may
result in the Corps suspending, modifying or revoking the authorization and/or issuing a Class 1
administrative penalty, or initiating other appropriate legal action.

I hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and condition of the said permit, and required mitigation was completed in
accordance with the permit conditions.

Signature of Permittee Date
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NOT§FICAT]ON OF ADMINIST RAT?VE A]‘?EAL OPT]ON@ ANB PROCESS "ND

o o ; REQUI‘ ST FOR APPEAL o , ; ;
Applicant: NCDOT, Division Engineer File Numbex SAW 2014- 00394 Date: 03/05/2014
Jerry Jennings

Attached is: See Section below

INITIAL PROFFERED PERMIT (Standard Permit or Letter of perinission)

[ PROFFERED PERMIT (Standard Permit or Letter of permission)

[ ]| PERMIT DENIAL

| | APPROVED JURISDICTIONAL DETERMINATION

iyl iwli@livel og

—ﬁ PRELIMINARY JURISDICTIONAL DETERMINATION

SECTION I - The following identifies your rights and options regarding an administrative appeal of the above decision.
Additional information may be found at or hitp://waww usace.army.mil/Missions/CivilWorks/RegulatoryProgramandPermits.aspx
or the Corps regulations at 33 CFR Part 331.

A: INITIAL PROFFERED PERMIT: You may accept or object to the permit.

e ACCEPT: If you received a Standard Permit. you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letter of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all
rights to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the
permit.

o OBJECT: If you object to the permit (Standard or LOP) because of certain terms and conditions therein, you may request
that the permit be modified accordingly. You must complete Section I of this form and return the form to the district
engineer. Your objections must be received by the district engineer within 60 days of the date of this notice, or you will
forfeit your right to appeal the permit in the future. Upon receipt of your letter, the district engineer will evaluate your
objections and may: (a) modify the permit to address all of your concerns, (b) modn‘y the permit to address some of your
objections, or (¢) not modify the permit having determined that the permit should be issued as previously wr itten. After
evaluating your objections, the district engineer will send you a proffered permit for your reconsideration, as indicated in
Section B below.

B: PROFFERED PERMIT: You may accept or appeal the permit

e ACCEPT: If you received a Standard Permit, you may sign the permit document and return it to the district engineer for final
authorization. If you received a Letler of Permission (LOP), you may accept the LOP and your work is authorized. Your
signature on the Standard Permit or acceptance of the LOP means that you accept the permit in its entirety, and waive all
rights to appeal the permit, including its terms and conditions, and approved jurisdictional determinations associated with the
permit,

o APPEAL: If you choose to decline the proffered permit (Standard or LOP) because of certain terms and conditions therein,
you may appeal the declined permit under the Corps of Engineers Administrative Appeal Process by completing Section II of
this form and sending the form to the division engineer. This form must be received by the division engineer within 60 days
of the date of this notice.

C: PERMIT DENJIAL: You may appeal the denial of a permit under the Corps of Engineers Administrative Appeal Process by
completing Section 11 of this form and sending the form to the division engineer. This form must be received by the division
engineer within 60 days of the date of this notice.




D: APPROVED JURISDICTIONAL DETERMINATION: You may accept or appeal the approved JD or provide new
information.

e ACCEPT: You do not need to notify the Corps to accept an approved JD. Failure to notify the Corps within 60 days of the
date of this notice, means that you accept the approved D in its entirety, and waive all rights to appeal the approved JD.

e APPEAL: If you disagree with the approved JD, you may appeal the approved JD under the Corps of Engineers
Administrative Appeal Process by completing Section 1 of this form and sending the form to the district engineer. This form
must be received by the division engineer within 60 days of the date of this notice.

E: PRELIMINARY JURISDICTIONAL DETERMINATION: You do not need to respond to the Corps regarding the
preliminary JD. The Preliminary JD is not appealable. If you wish, you may request an approved JD (which may be appealed),
by contacting the Corps district for further instruction. Also you may provide new information for further consideration by the
Corps to reevaluate the JD.

SECTION 11 - REQUEST FOR APPEAL or OBJECTIONS TO AN INITIAL PROFFERED PERMIT

REASONS FOR APPEAL OR OBJECTIONS: (Describe your reasons for appealing the decision or your objections to an initial
proffered permit in clear concise statements. You may attach additional information to this form to clarify where your reasons or
objections are addressed in the administrative record.)

ADDITIONAL INFORMATION: The appeal is limited to a review of the administrative record, the Corps memorandum for the
record of the appeal conference or meeting, and any supplemental information that the review officer has determined is needed to
clarify the administrative record. Neither the appellant nor the Corps may add new information or analyses to the record.
However, you may provide additional information to clarify the location of information that is already in the administrative
record.

POINT OF CONTACT FOR QUESTIONS OR INFORMATION:

If you have questions regarding this decision and/or the If you only have questions regarding the appeal process you may
appeal process you may contact: also contact:

District Engineer, Wilmington Regulatory Division Mr. Jason Steele, Administrative Appeal Review Officer

Attn: Tracey Wheeler CESAD-PDO

Washington Regulatory Field Office U.S. Army Corps of Engineers, South Atlantic Division

2407 West 5" Street 60 Forsyth Street, Room 10M 153

Washington, North Carolina 27889 Atlanta, Georgia 30303-8801

Phone: (404) 562-5137

RIGHT OF ENTRY: Your signature below grants the right of entry to Corps of Engineers personnel, and any government
consultants, to conduct investigations of the project site during the course of the appeal process. You will be provided a 15 day
notice of any site investigation, and will have the opportunity to participate in all site investigations.

Date: Telephone number:

§ignature ot appellant or agent. B \

For appeals on Initial Proffered Permits send this form fo:

th

District Engineer, Wilmington Regulatory Division, Atti: Tracey Wheeler, 2407 West 5 Street, Washington, North Carolina

27889
For Permit denials, Proffered Permits and approved Jurisdictional Determinations send this forn to:
Division Engincer, Commander, U.S. Army Engineer Division, South Atlantic, Atin: Mr. Jason Steele, Administrative Appeal

Officer, CESAD-PDO, 60 Forsyth Street, Room 10M 15, Atlanta, Georgia 30303-8801
Phone: (404) 562-5137




NATIONWIDE PERMIT 3
DEPARTMENT OF THE ARMY
CORPS OF ENGINEERS
FINAL NOTICE OF ISSUANCE AND MODIFICATION OF NATIONWIDE PERMITS
FEDERAL REGISTER
AUTHORIZED MARCH 19, 2012

Maintenance. (a) The repair, rehabilitation, or replacement of any previously authorized,
currently serviceable structure, or fill, or of any currently serviceable structure or fill authorized
by 33 CFR 330.3. provided that the structure or fill is not to be put to uses differing from those
uses specified or contemplated for it in the original permit or the most recently authorized
modification. Minor deviations in the structure's configuration or filled area, including those due
to changes in materials, construction techniques, requirements of other regulatory agencies, or
current construction codes or safety standards that are necessary to make the repair,
rehabilitation, or replacement are authorized. Any stream channel modification is limited to the
minimum necessary for the repair, rehabilitation, or replacement of the structure or fill; such
modifications, including the removal of material from the stream channel, must be immediately
adjacent to the project or within the boundaries of the structure or fill. This NWP also authorizes
the repair, rehabilitation, or replacement of those structures or fills destroyed or damaged by
storms, floods, fire or other discrete events, provided the repair, rehabilitation, or replacement is
commenced, or is under contract to commence, within two years of the date of their destruction
or damage. In cases of catastrophic events, such as hurricanes or tornadoes, this two-year limit
may be waived by the district engineer, provided the permittee can demonstrate funding,
contract, or other similar delays.

(b) This NWP also authorizes the removal of accumulated sediments and debris in the
vicinity of existing structures (e.g., bridges. culverted road crossings, water intake structures,
etc.) and/or the placement of new or additional riprap to protect the structure. The removal of
sediment is limited to the minimum necessary to restore the waterway in the vicinity of the
structure to the approximate dimensions that existed when the structure was built, but cannot
extend farther than 200 feet in any direction from the structure. This 200 foot limit does not
apply to maintenance dredging to remove accumulated sediments blocking or restricting outfall
and intake structures or to maintenance dredging to remove accumulated sediments from canals
associated with outfall and intake structures. All dredged or excavated materials must be
deposited and retained in an area that has no waters of the United States unless otherwise
specifically approved by the district engineer under separate authorization. The placement of
new or additional riprap must be the minimum necessary to protect the structure or to ensure the
safety of the structure. Any bank stabilization measures not directly associated with the structure
will require a separate authorization from the district engineer.

(c) This NWP also authorizes temporary structures, fills, and work necessary to conduct
the maintenance activity. Appropriate measures must be taken to maintain normal downstream
flows and minimize flooding to the maximum extent practicable, when temporary structures,
work, and discharges, including cofferdams, are necessary for construction activities, access fills,
or dewatering of construction sites. Temporary fills must consist of materials, and be placed in a
manner, that will not be eroded by expected high flows. Temporary fills must be removed in



their entirety and the affected areas returned to pre-construction elevations. The areas affected by
temporary fills must be revegetated, as appropriate.

(d) This NWP does not authorize maintenance dredging for the primary purpose of
navigation. This NWP does not authorize beach restoration. This NWP does not authorize new
stream channelization or stream relocation projects.

Notification: For activities authorized by paragraph (b) of this NWP. the permittee must
submit a pre-construction notification to the district engineer prior to commencing the activity
(see general condition 31). The pre-construction notification must include information regarding
the original design capacities and configurations of the outfalls, intakes, small impoundments,
and canals. (Sections 10 and 404)

Note: This NWP authorizes the repair, rehabilitation, or replacement of any previously
authorized structure or fill that does not qualify for the Clean Water Act Section 404(f)
exemption for maintenance.



NATIONWIDE PERMIT CONDITIONS

The following General Conditions must be followed in order for any authorization by a NWP to
be valid:

1. Navigation. (a) No activity may cause more than a minimal adverse effect on
navigation.

(b) Any safety lights and signals prescribed by the U.S. Coast Guard, through regulations
or otherwise, must be installed and maintained at the permittee's expense on authorized facilities
in navigable waters of the United States.

(c) The permittee understands and agrees that, if future operations by the United States
require the removal, relocation, or other alteration, of the structure or work herein authorized, or
if, in the opinion of the Secretary of the Army or his authorized representative, said structure or
work shall cause unreasonable obstruction to the free navigation of the navigable waters, the
permittee will be required, upon due notice from the Corps of Engineers, to remove, relocate, or
alter the structural work or obstructions caused thereby, without expense to the United States. No
claim shall be made against the United States on account of any such removal or alteration.

2. Aquatic Life Movements. No activity may substantially disrupt the necessary life cycle
movements of those species of aquatic life indigenous to the waterbody, including those species
that normally migrate through the area, unless the activity's primary purpose is to impound
water. All permanent and temporary crossings of waterbodies shall be suitably culverted,
bridged, or otherwise designed and constructed to maintain low flows to sustain the movement of
those aquatic species.

3. Spawning Areas. Activitics in spawning areas during spawning seasons must be
avoided to the maximum extent practicable. Activities that result in the physical destruction (e.g.,
through excavation, fill, or downstream smothering by substantial turbidity) of an important
spawning area are not authorized.

4. Migratory Bird Breeding Areas. Activities in waters of the United States that serve as
breeding areas for migratory birds must be avoided to the maximum extent practicable.

5. Shellfish Beds. No activity may occur in areas of concentrated shellfish populations,
unless the activity is directly related to a shellfish harvesting activity authorized by NWPs 4 and
48, or is a shellfish seeding or habitat restoration activity authorized by NWP 27.

6. Suitable Material. No activity may use unsuitable material (e.g., trash, debris, car
bodies, asphalt, etc.). Material used for construction or discharged must be free from toxic
pollutants in toxic amounts (see Section 307 of the Clean Water Act).

7. Water Supply Intakes. No activity may occur in the proximity of a public water supply
intake, except where the activity is for the repair or improvement of public water supply intake
structures or adjacent bank stabilization.




8. Adverse Effects From Impoundments. 1f the activity creates an impoundment of water,
adverse effects to the aquatic system due to accelerating the passage of water, and/or restricting
its flow must be minimized to the maximum extent practicable.

9. Management of Water Flows. To the maximum extent practicable, the pre-construction
course, condition, capacity, and location of open waters must be maintained for each activity,
including stream channelization and storm water management activities, except as provided
below. The activity must be constructed to withstand expected high flows. The activity must not
restrict or impede the passage of normal or high flows, unless the primary purpose of the activity
is to impound water or manage high flows. The activity may alter the pre-construction course,
condition, capacity, and location of open waters if it benefits the aquatic environment (e.g.,
stream restoration or relocation activities).

10. Fills Within 100-Year Floodplains. The activity must comply with applicable FEMA-
approved state or local floodplain management requirements.

1. Equipment. Heavy equipment working in wetlands or mudflats must be placed on
mats, or other measures must be taken to minimize soil disturbance.

12. Soil Erosion and Sediment Controls. Appropriate soil erosion and sediment controls
must be used and maintained in effective operating condition during construction, and all
exposed soil and other fills, as well as any work beiow the ordinary high water mark or high tide
line, must be permanently stabilized at the earliest practicable date. Permittees are encouraged to
perform work within waters of the United States during periods of low-flow or no-flow.

13. Removal of Temporary Fills. Temporary fills must be removed in their entirety and
the affected areas returned to pre-construction elevations. The affected areas must be
revegetated, as appropriate.

14. Proper Maintenance. Any authorized structure or fill shall be properly maintained,
including maintenance to ensure public safety and compliance with applicable NWP general
conditions, as well as any activity-specific conditions added by the district engineer to an NWP
authorization.

15. Single and Complete Project. The activity must be a single and complete project. The
same NWP cannot be used more than once for the same single and complete project.

16. Wild and Scenic Rivers. No activity may occur in a component of the National Wild
and Scenic River System, or in a river officially designated by Congress as a “study river” for
possible inclusion in the system while the river is in an official study status, unless the
appropriate Federal agency with direct management responsibility for such river, has determined
in writing that the proposed activity will not adversely affect the Wild and Scenic River
designation or study status. Information on Wild and Scenic Rivers may be obtained from the
appropriate Federal land management agency responsible for the designated Wild and Scenic
River or study river {(e.g., National Park Service, U.S. Forest Service, Bureau of Land
Management, U.S. Fish and Wildlife Service).




17. Tribal Rights. No activity or its operation may impair reserved tribal rights, including,
but not limited to. reserved water rights and treaty fishing and hunting rights.

18. Endangered Species. (a) No activity is authorized under any NWP which is likely to
directly or indirectly jeopardize the continued existence of a threatened or endangered species or
a species proposed for such designation, as identified under the Federal Endangered Species Act
(ESA), or which will directly or indirectly destroy or adversely modify the critical habitat of such
species. No activity is authorized under any NWP which “may affect” a listed species or critical
habitat, unless Section 7 consultation addressing the effects of the proposed activity has been
completed.

(b) Federal agencies should follow their own procedures for complying with the
requirements of the ESA. Federal permittees must provide the district engineer with the
appropriate documentation to demonstrate compliance with those requirements. The district
engineer will review the documentation and determine whether it is sufficient to address ESA
compliance for the NWP activity. or whether additional ESA consultation is necessary.

(¢) Non-federal permittees must submit a pre-construction notification to the district
engineer if any listed species or designated critical habitat might be affected or is in the vicinity
of the project, or if the project is located in designated critical habitat, and shall not begin work
on the activity until notified by the district engineer that the requirements of the ESA have been
satisfied and that the activity is authorized. For activities that might affect Federally-listed
endangered or threatened species or designated critical habitat, the pre-construction notification
must include the name(s) of the endangered or threatened species that might be affected by the
proposed work or that utilize the designated critical habitat that might be affected by the
proposed work. The district engineer will determine whether the proposed activity “may affect”
or will have “no effect” to listed species and designated critical habitat and will notify the non-
Federal applicant of the Corps™ determination within 45 days of receipt of a complete pre-
construction notification. In cases where the non-federal applicant has identified listed species or
critical habitat that might be affected or is in the vicinity of the project, and has so notified the
Corps, the applicant shall not begin work until the Corps has provided notification the proposed
activities will have “no effect”™ on listed species or ¢ritical habitat, or until Section 7 consultation
has been completed. If the non-Federal applicant hes not heard back from the Corps within 45
days, the applicant must still wait for notification from the Corps.

(d) As a result of formal or informal consultation with the FWS or NMFS the district
engineer may add species-specific regional endangered species conditions to the NWPs.

(e) Authorization of an activity by a NWP does not authorize the “take” of a threatened or
endangered species as defined under the ESA. In the absence of separate authorization (e.g., an
ESA Section 10 Permit, a Biological Opinion with “incidental take” provisions, etc.) from the
U.S. FWS or the NMFS, The Endangered Species Act prohibits any person subject to the
jurisdiction of the United States to take a listed species. where "take" means to harass, harm,
pursue, hunt, shoot, wound, kill. trap, capture, or collect, or to attempt to engage in any such
conduct. The word “harm” in the definition of “take" means an act which actually kills or injures
wildlife. Such an act may include significant habitat modification or degradation where it
actually kills or injures wildlife by significantly impairing essential behavioral patterns,
including breeding, feeding or sheltering.




(£ Information on the location of threatened and endan oered species and their critical
habitat can be obtained directly from the offices of the U. WE; and NMFS or their world wide
web pages at http://www.fws.gov/ or hitp//www. hvs.gov/ipac and
hitp//www noaa.gov/isheries. him! respectively.

19. Migratory Rirds and Bald and Golden Fagles. The permittee is responsible for
obtaining any “take’ permits required under the U.S. Fish and Wildlife Service’s regulations
governing compliance with the Migratory Bird Treaty Act or the Bald and Golden Eagle
Protection Act. The permittee should contact the appropriate local office of the U.S. Fish and
Wildlife Service to determine if such “take” permits are required for a particular activity.

20. Historic Properties. (a) In cases where the district engineer determines that the

ctivity may affect properties listed. or eligible for listing, in the National Register of Historic
Places, the activity is not authorized, until the requirements of Section 106 of the National
Historic Preservation Act (NHPA) have been satistied.

(b) Federal permittees shouid follow their own procedures for complying with the
requirements of Section 106 of the National Historic Preservation Act. Federal permittees must
provide the district engineer with the appropriate documentation to demonstrate compliance with
those requirements. The district engineer will review the documentation and determine whether
it is sufficient to address section 106 compliance for the NWP activity, or whether additional
section 106 consultation is necessary.

(c) Non-federal permittees must submit a pre-construction notification to the district
engineer if the authorized activity may have the potential to cause effects to any historic
properties listed on, determined to be eligible for listing on, or potentially eligible for listing on
the National Register of Historic Places. including previously unidentified properties. For such
activities, the pre-construction notification must state which historic properties may be affected
by the proposed worlk or include a vicinity map indicating the location of the historic properties
or the potential for the presence of historic propertics. Assistance regarding information on the
location of or potential for the presence of historic resources can be sought from the State
Historic Preservation Officer or Tribal Historic Preservation Officer, as appropriate, and the
National Register of Historic Places (see 33 CFR 330.4(g)). When reviewing pre-construction
notifications, district engineers will comply with the current procedures for addressing the
requirements of Section 106 of the National Historic Preservation Act. The district engineer shall
make a reasonable and good faith effort to carry out a;‘)propriate identification efforts, which may
include background research, consultation, oral hisiory interviews. sample field investigation,
and field survey. Based on the information submitied and these efforts, the district engineer shall
determine whether the proposed activity has the pelential to cause an effect on the historic
properties. Where the non-Federal applicant has identified historic properties on which the
activity may have the potential to cause effects and so notified the Corps, the non-Federal
applicant shali not begin the activity until notified by the district engineer either that the activity
has no potential to cause effects or that consultaticn under Section 106 of the NHPA has been

ompleted.

(d) The district engineer will notify the prospective permittee within 45 days of receipt
of a complete pre-construction notification whether NHPA Section 106 consultation is required.
Section 106 consultation is not required when the Corps determines that the activity does not

il

have the potential to cause effects on historic properties (see 36 CFR §800.3(a)). If NHPA

6



section 106 consultation is required and will occur. the district engineer will notify the non-
Federal applicant that he or she cannot begin work until Section 106 consultation is completed. If
the non-Federal applicant has not heard back from the Corps within 45 days. the applicant must
still wait for notification from the Corps.

(e) Prospective permittees should be aware that section 110k of the NHPA (16 U.S.C.
470h-2(k)) prevents the Corps from granting a permit or other assistance to an applicant who,
with intent to avoid the requirements of Section 106 of the NHPA, has intentionally significantly
adversely affected a historic property to which the permit would relate, or having legal power to
prevent it, allowed such significant adverse effect to occur, unless the Corps, after consultation
with the Advisory Council on Historic Preservation (ACHP), determines that circumstances
justify granting such assistance despite the adverse effect created or permitted by the applicant.
If circumstances justify granting the assistance. the Corps is required to notify the ACHP and
provide documentation specifying the circumstances, the degree of damage to the integrity of
any historic properties affected. and proposed mitigation. This documentation must include any
views obtained from the applicant, SHPO/THPO. appropriate Indian tribes if the undertaking
occurs on or affects historic properties on tribal lands or affects properties of interest to those
tribes, and other parties known to have a legitimate interest in the impacts to the permitted
activity on historic properties.

21. Discovery of Previously Unknown Remains and Artifacts. If you discover any
previously unknown historic, cultural or archeological remains and artifacts while accomplishing
the activity authorized by this permit, you must immediately notify the district engineer of what
you have found, and to the maximum extent practicable, avoid consiruction activities that may
affect the remains and artifacts until the required coordination has been completed. The district
engineer will initiate the Federal, Tribal and state coordination required to determine if the items
or remains warrant a recovery effort or if the site is eligible for listing in the National Register of
Historic Places.

22. Designated Critical Resource Waters. Critical resource waters include, NOAA-
managed marine sanctuaries and marine monuments, and National Estuarine Research Reserves.
The district engineer may designate, after notice and opportunity for public comment, additional
waters officially designated by a state as having particular environmental or ecological
significance, such as outstanding national resource waters or state natural heritage sites. The
district engineer may also designate additional critical resource waters afier notice and
opportunity for public comment.

(a) Discharges of dredged or fill material into waters of the United States are not
authorized by NWPs 7, 12, 14, 16, 17, 21,29, 31, 35, 39, 40, 42, 43, 44. 49, 50, 51, and 52 for
any activity within, or directly affecting. critical resource waters, including wetlands adjacent to
such waters.

(b) For NWPs 3, 8, 10, 13, 15, 18, 19,22, 723,25, 27,28, 30, 33, 34, 36, 37, and 38,
notification is required in accordance with general condition 31, for eny activity proposed in the
designated critical resource waters including wetlands adjacent to those waters. The district
engineer may authorize activities under these NWPs only after it is determined that the impacts
to the critical resource waters will be no more than minimal.




23. Mitigation. The district engineer will consider the fellowing factors when
determining appropriate and practicable mitigation necessary to ensure that adverse effects on
the aquatic environment are minimal:

(a) The activity must be designed and constructed to avoid and minimize adverse effects,
both temporary and permanent, to waters of the United States fo the maximum extent practicable
at the project site (i.e., on siie).

(b) Mitigation in all its forms (avoiding, minimizing. rectifying, reducing, or
compensating for resource losses) will be required (o the extent necessary to ensure that the
adverse effects to the aquatic environment are minimal.

(c) Compensatory mitigation at a minimuim one-for-one ratio will be required for all
wetland losses that exceed 1/1C-acre and require pre-construction notification. unless the district
engineer determines in writing that either some other form of mitigation would be more
environmentally appropriate or the adverse effects of the proposed activity are minimal, and
provides a project-specific waiver of this requirement. For wetland losses of 1/10-acre or less
that require pre-construction notification, the district engineer may determine on a case-by-case
basis that compensatory mitigation is required to ensure that the activity results in minimal
adverse effects on the aquatic environment. Compensatory mitigation projects provided to offset
Josses of aquatic resources must comply with the applicable provisions of 33 CFR part 332.

(1) The prospective permittee is responsible for proposing an appropriate compensatory
mitigation option if compensatory mitigation is necessary to ensure that the activity results in
minimal adverse effects on the aquatic environment.

(2) Since the likelihood of success is greater ana the impacts to potentially valuable
uplands are reduced, wetland restoration should be the first compensatory mitigation option
considered.

(3) If permittee-responsible mitigation is the proposed option, the prospective permittee is
responsible for submitting a mitigation plan. A corceptual or detailed mitigation plan may be
used by the district engineer to make the decision on the NWP verification request, but a final
mitigation plan that addresses the applicable requirements of 33 CFR 332.4(c)(2) — (14) must be
approved by the district engineer before the permitiee begins work in waters of the United States.
unless the district engineer determines that prior approval of the finai mitigation plan is not
practicable or not necessary to ensure timely compietion of the required compensatory mitigation
(see 33 CFR 332.3(k)(3)).

(4) If mitigation bank or in-lieu fee program credits are the proposed cption, the
mitigation plan only needs to address the baseline conditions at the impact site and the number of
credits to be provided.

(5) Compensatory mitigation requirements {e.g.. resource tvpe and amount to be provided
as compensatory mitigation, site protection, ecological performance standards, monitoring
requirements) may be addressed through conditions added to the NWP authorization, instead of
components of a compensatory mitigation pian.

(d) For losses of streams or other open waters that require pre-construction notification,
the district engineer may require compensatory rmitigation, such as strearn rehabilitation,
enhancement, or preservation, to ensure that the activity results in minimal adverse effects on the
aquatic environment.

(e) Compensatory mitigation will not be used to increase the acreage losses allowed by
the acreage limits of the NWPs. For example, if an NWP has an acreage limit of 1/2-acre, it
cannot be used to authorize any project resulting in the loss of greater than 1/2-acre of waters of



the United States, even if compensatory mitigation is provided that replaces or restores some of
the lost waters. However, compensatory mitigation can and should be used. as necessary, to
ensure that a project already meeting the established acreage limits also satisfies the minimal
impact requirement associated with the NWPs.

() Compensatory mitigation plans for projects in or near streams or other open waters
will normally include a requirement for the restoration or establishment, maintenance, and legal
protection (e.g., conservation easements) of riparian areas next to open waters. In some cases,
riparian areas may be the only compensatory mitigation required. Riparian areas should consist
of native species. The width of the required ripariain area will address documented water quality
or aquatic habitat loss concerns. Normally, the riparian arca will be 25 to 50 feet wide on each
side of the stream, but the district engineer may require slightly wider riparian areas to address
documented water quality or habitat loss concerns. If it is not possible to establish a riparian area
on both sides of a stream, or if the waterbody is a fake or coastal waters, then restoring or
establishing a riparian area along a single bank or shoreline may be sufficient. Where both
wetlands and open waters exist on the project site. the district engineer will determine the
appropriate compensatory mitigation (e.g., riparian arcas and/or wetlands compensation) based
on what is best for the aquatic environment on a watershed basis. In cases where riparian areas
are determined to be the most appropriate form of compensatory mitigation, the district engineer
may waive or reduce the requirement to provide wetland compensatory mitigation for wetland
losses.

(g) Permittees may propose the use of mitigation banks, in-lieu fee programs, or separate
permittee-responsible mitigation. For activities resulting in the Joss of marine or estuarine
resources, permittee-responsible compensatory mitigation mav be environmentally preferable if
there are no mitigation banks or in-lieu fee prograivs in the arca that have marine or estuarine
credits available for sale or transfer to the permittee. For permittee-responsible mitigation, the
special conditions of the NWP verification must clearly indicate the party or parties responsible
for the implementation and performance of the compensatory mitigation project, and, if required,
its long-term management.

(h) Where certain functions and services of waters of the United States are permanently
adversely affected. such as the conversion of a forested or scrub-shrub wetland to a herbaceous
wetland in a permanently maintained utility line right-of-way, mitigation may be required to
reduce the adverse effects of the project to the minima! level.

24. Safety of Impoundment Structures. To ensure that ail impoundment structures are
safely designed, the district engineer may zeq uire non-Federal applicants to demonstrate that the
structures comply with established state dam safety criteria or have been designed by qualified
persons. The district engineer may also require documentation thai the design has been
independently reviewed by similarly qualified persons, and appropriate modifications made to
ensure safety.

25. Water Quality. Where States and authorized Tribes, or EPA where applicable, have
not previously certified compliance of an NWP with CWA Section 401, indiv ;dua 401 Water
Quality Certification must be obtained or waived {sze 33 CFR 330. 4{@)) ho district engineer or
State or Tribe may require additional water quality management measures to ensure that the
authorized activity dees not result in more than minimal dgegradation of water quality.



26. Coastal Zone Management. In coastal states where an WWP has not previously
received a state coastal zone management consistency concurrence, an individual state coastal
zone management consistency concurrence must be obtained, or a presumption of concurrence
must oceur (see 33 CFR 330.4(d)). The district engineer or a State may require additional
measures to ensure that the authorized activity is consistent with state coastal zone management
requirements.

27. Regional and Case-By-Case Conditions. The activity must comply with any regional
conditions that may have been added by the Division Engineer (see 33 CFR 330.4(e)) and with
any case specific conditions added by the Corps or by the state. Indian Tribe. or U.S. EPA in its
section 401 Water Quality Certification, or by the state in its Coastal Zone Management Act
consistency determinatiorn.

28. Use of Multiple Nationwide Permits. The use of more than one NWP for a single and
complete project is prohibited. except when the acreage loss of waters of the United States
authorized by the NWPs does not exceed the acreage limit of the NWP with the highest specified
acreage limit. For example, if a road crossing over tidal waters is constructed under NWP 14,
with associated bank stabilization authorized by NWP 13, the maximum acreage loss of waters
of the United States for the total project cannot exceed 1/3-acre.

29. Transfer of Nationwide Permit Verifications. if the permittee sells the property
associated with a nationwide permit verification, the permities may transfer the nationwide
permit verification to the new owner by submitting a letter to the appropriate Corps district office
to validate the transfer. A copy of the nationwide permit verification must be attached to the
letter, and the letter must contain the following statement and signature:

“When the structures or work authorized by this nationwide permit are still in existence at
the time the property is transferred, the terms and conditions of this nationwide permit, including
any special conditions, will continue to be binding on the new owner(s) of the property. To
validate the transfer of this nationwide permit and the associated liabilities associated with
compliance with its terms and conditions, have the ransferee sign and date below.”

(Transferee)

(Date)

30. Compliance Certification. Each permiitee who receives an NWP verification letter
from the Corps must provide a signed certification documenting completion of the authorized
activity and any required compensatory mitigation. The success of any required permittee-
responsible mitigation, including the achievement of ecologica! performarnce standards, will be
addressed separately by the district engineer. The Corps will provide the permittee the
certification document with the NWP verification letter. The certification document will
include:

¢



(a) A statement that the authorized work was done in accordance with the NWP

uthorization, including any general, regional, or activity-specific conditions;

(b) A statement that the implementation of any required compensatory mitigation was
completed in accordance with the permit conditions. If credits from a mitigation bank or in-lieu
fee program are used to satisfy the compensatory mitigation requirements. the certification must
include the documentation required by 33 CFR 332.3(1)(3) to confirm that the permittee secured
the appropriate number and resource type of credits; and

(¢) The signature of the permittee certifving the completion of the work and mitigation.

31. Pre-Construction Notificaiion. (a) Timing. Where required by the terms of the NWP,
the prospective permittee must notify the district engineer by submitting a pre-construction
notification (PCN) as early as possible. The district engineer must determine it the PCN is
complete within 30 calendar days of the date of receipt and, if the PON is determined to be
incomplete. notify the prospective permittee within that 30 day period to request the additional
information necessary to make the PCN complete. The request must specify the information
needed to make the PCN complete. As a general rule, district engineers will request additional
information necessary to make the PCN complete only once. However. if the prospective
permittee does not provide all of the requested information, then the district engineer will notify
the prospective permittee that the PCN is still incomplete and the PCN review process will not
commence until all of the requested information has been received by the district engineer. The
prospective permittee shall not begin the activity uinil either:

(1) He or she is notified in writing by the district engineer that the activity may proceed
under the NWP with any special conditions im powri by the diﬂr?c'f or divigion engineer; or

(2) 45 calendar days have passed from the district engineer’s veceipt of the complete PCN
and the prospective permittee has not received writien notice from the district or division
engineer. However, if the permittee was required 1o notity the Corps pursuant to general

ondition 18 that listed specics or critical habitat H*'vin he affected or in the vicinity of the
plolect or to notify the Corps pursuant to general condition 20 that the activity may have the
potential to cause effects to historic properties. thc ";ermittm cannot begin the activity untll
receiving written notification from the Corps that there is “no effew" on listed species or *
potential to cause effects” on historic moput;es or that any consultation required under Section
7 of the Endangered Species Act \sec 33 CFR 330.4(0H)) and/or mt‘cﬁon 106 of the National
Historic Preservation (see 33 CFR 330.4(g)) has been ¢ ump!msu Aiso, work cannot begin under
NWPs 21, 49, or 50 until the permitiee has received written approval from the Corps. If the
proposed activity requires a written waiver (o excaeed specified limits of an NWP, the permittee
may not begin the activity until the district engineer issues the waiver. H’tlw district or division
engineer notifies the permittee in writing thet an individual permit is required within 45 calendar
days of receipt of a cot nplete PON, the permittee cannot begin the activi ty me an individual
permit has been obtained. Subsequently. the permitice's right to proceed under the NWP may be
modified, suspended. or revoked only in accordance with the procedure set forth in 33 CFR
330.5(d)(2).

(b) Contents of Pre-Construction Notifization: T
the following information:

(1) Name, address and telephone numbers of the vrospective permitiee;

(2) Location of the proposed project;

he PCN must be in writing and include




(3) A description of the proposed project; the project’s purpose; divect and indirect
adverse environmental effects the project would cause, including the anticipated amount of loss
of water of the United States expected to vesult from the NWP activity, in acres, linear feet, or
other appropriate unit of measure; any other NWP(s). regional general permit(s). or individual
permit(s) used or intended to be used to authorize any part of the pr opos‘ed project or any related
activity. The description shouid be sufficiently detailed to allow the district engineer to
determine that the adverse effects of the project will be minimal and to determine the need for

ompensatory mitigation. Sketches should be provided when necessary to show that the activity
complxes with the terms of the NWFE. (Eﬁx\LlCth’» usually clarify the project and when provided
results in a quicker decision. Sketches should coniain sufficient detail to provide an illustrative
description of the pronosed activity (e.g.. a conceptual plan). but do not need to be detailed
engineering plans);

(4) The PCN must inciude a delineation of wetlands, other special aquatic sites, and other
waters, such as lakes and ponds. and perennial. intermitient, and ephemeral streams, on the
project site. Wetland delineations must be mepcucd in accordance with the current method
required by the Corps. The permittee may ask the Corps to delineate the special aquatic sites and
other waters on the project site, but there may be a delay if the Corps does the delineation,
especially if the project site is large or contains many waters of the United States. Furthermore,
the 45 day period will not start unti! the delineation has been submitted to or completed by the
Corps, as appropriate:

(5) If the proposed activity will result in the loss of greater than 1/10-acre of wetlands and
a PCN is required. the prospective permitiee must submit a statement deseribing how the
mitigation requirenet n will be satisfied. or explaining why the adverse effects are minimal and
why compensatory mitigation should nct be required. As an aiternative, the prospective
permitiee may Sllbx(m a conceptual or detailed mitigation plan.

(6) If any listed species or designated criticai habitat might be aftected or is in the vicinity
of the project, or if the project is located in designaled critical habvitat, for nor-Federal applicants
the PCN must include the name(s) of those endangered or threatened species that might be
affected by the proposed work or utilize the designaied critical habitat that may be affected by
the proposed work. Federal applicants must provide documentation demonstrating compliance
with the Endangered Species Act: and

(7) For an activity that may affect a historic ropety iisted on. determined to be eligible
for listing on, or potentially eligible for listing on. 1 National Register of Historic Places, for
non-Federal applicants the PCN must state which ivistoric property may be affected by the
proposed work or include a vicinity map indicating the losation of the historic property. Federal
applicants must provide docum entalion demonstia ting compliznce with Section 106 of the
National Historic Preservation Aot

(¢) Form of Pre- Consmmhon Notification: The @m naavd individual permit application
form (Form ENG 4345) may be used. but the comoleted application form must clearly indicate
that it is a PCN and must include ail of the informaticn required in paragraphs (b)(1) through (7)
of this general condition. A letter containing the required informatior: may also be used.

(dy Agency Coordination: (1) The district ergineer will consider any comraents from
Federal and state agencies concerning the nroposed achivity's compliance with thm terms and
conditions of the N'WPs and the need for mitigation fo reduce the project’s adver
environmental effects to a minimal level
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(2) For ali NWP activiﬂ ies thai require pre-construction notification and result in the loss
of greater than 1/2-acre of waters of the Unitec s, for WP 21,29, 39,40, 42, 43, 44, 50,

51, and 32 activities that require pre-construction notification and will msult in the loss of greater
than 300 linear feet of intermittent and ephemeral stream bed. and for all NWP 48 activities that
require pre-construction notification, the district engineer will immediately provide (e.g., via e-
mail, facsimile transmission, overnight mail, or other expeditious manner) a copy of the
complete PCN to the appropriate Federal or state offices (U.S. FWS. state natural resource or
water quality agency. EPA, State Historic Preservation Officer (SHPO) or Tribal Historic
Preservation Office ( THPO). and, il appropriate. the NME'S). With the exce ption of NWP 37,
these agencies will have 10 calendar days from the date the material is transivitied to telephone
or fax the district engineer notice that they intend 1o provide substantive. site-specific comments.
The comments must explain why ihe awc‘ ney believes the adverse effects will be more than
minimal. If so contacted by an agency, the disirict engineer will wait an additional 15 calendar
days before making a decision on the ple--cox‘xstmci%on potification. The district engineer will
fully consider agency comments received within the specified time frame concerning the
proposed activity's compliance with the terms and mnf{it;ons of the NWPs, including the need
for mitigation to ensure the net adverse environmental etfects to the aguatic environment of the
proposed activity are minimal. The district enginecr will *;'.ovide no response to the resource
agency, e\icept as provided below. The district engineer wili indicate i the administrative record
associated with each nre-construction notification that the resource agencies’ concerns were
considered. For NWP 37, the emergency watershed protection and rehabilitation activity may
proceed immediately in cases where there is an unacceptable hazard to bie o+ a significant loss of
property or econotuic hardship wifl vecur. The distiict engineer will consider any comments
received to decide whether the NWP 37 authorization should be modified, suspended, or revoked
in accordance with the procedures at 33 CFR 330.5.

(3) In cases of where the prospective permifice is not a Federal agency, ‘hc district
engineer will provide a response 10 NMFS within 20 calendar days of rcwxu-. fany Essential
Fish Habitat conservation recommendations, as required by Section 305(b)(4)(B) of the
Magnuson-Stevens Fishery Conservation and Management Act

(4) Applicants are encouragad to provide the Corps with cither electronic files
copies of pre-consiruction notifications to expedite agency coordinaton.

or multiple

D. District Engineer’'s Decision

I. In reviewing the PON for the proposed activity, the district engineer will determine
P ) I
ult in more than mnm'ﬁn mmvu‘iual or

whether the activity authorized by the NWP will i<
cumulative adverse environmental effects or may he convary to the public interest. For a linear
project, this determination will include an evaluatizn of the indiv 1(i\l( l crossings o determine
whether they individually satisty the terms and conditions of the NWP(s). as well as the
cumulative effects caused by all of the crossings autiorized by N W H",;ui apolicant requests a
waiver of the 300 linear foot limit on mpacts Lo inlermitient or ephemeral strearns or of an
otherwise applicable limit, as pm\ ided for in NWis 13, 21,29, 356, 29,40, 42, 43, 44, 50, 51 or
52, the district enginesr will only grant the walver upon a writien determinaiion that the NWP
activity will result in minimal adverse effects. When making minimai effects determinations the
district engineer will consider the d"frﬂc‘: and indirect effecis cansad by the N'WP activity. The
district engineer will also consider site specific faciors, such as the environmental setting in the
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vicinity of the NW 2 activity. the type o1 resource ihat will be alfected by the NWP activity, the
functions provided by the aquatic resources that will be affected by the Nwi” activity, the degree
or magnitude to whici the aquatic resources perform those functions. the extent that aquatic
resource functions will be lost as s result of the NWP activity {e.g., partial or complete loss), the
duration of the adverse effects (iemporary or perrmanent), the importance ol the aquatic resource
functions to the region (e.g.. watershed or ecoregion), and mitigation recuired by the district
engineer. 1 an appropriate functional assessment miethod is available and practicable to use, that
assessment method may be used [“-v the district engineer to assist in the minimal adverse effects
determination. The district engineer may add case ific special conditions to the NWP
authorization to address snte—swc‘h\, environmental concems,

O

If the proposed activity requires a PO«
cre of wetlands. arospective permitize show’f(i submil a mi ton proncsal with the PCN.
Apphcdnt@ may also propose compensatory mitignation for projects with smalier impacts. The
district engineer will x_,OnSldCl anv probosed compensaiory mitigation the applicant has included
in the proposal in determining whether the net adverse environmental eﬂef‘m to the aquatic
environment of the proposed activity are minimal. The compensatory mitigation proposal may be
either conceptual or detailed. If the district engineer determines that the act 1‘-/:15! complies with
the terms and conditions of the WWP and that the adverse effects on the aquatic environment are
minimal, after considering mitigation. the district engineer will notify the permittee and include
any activity-specific conditions in the NWP verification the district engineer deems necessary.
Conditions for compensatory nitigation requirements muast comply with tie appropriate
32.3(k). The ginear must approve the final mitigation plan
oithe United Swates, unless the district engineer

provisions at 33 UFR 3: e district en
before the permiiies commernces work in W!ii
ation plan is not praciicable or noi necessary to
sy mitigaiion, the prospective permittee

eilt in a loss of ereater than 1/10-

1

determines that prics approval of the final mi
ensure timely complction of the required compen:
elects to submit a compensatory mitigation plan wih the Pf N, the distric *‘,g‘m*c‘r will
expeditiously review ithe proposed comgensat ory s ian. The district engineer must
review the proposed compensatrry imitigaton plan within 45 wmndm days ot receiving a
complete PCN and determine whether the proposed mms'at on would ensure no more than
minimal adverse effects on the aguatic ¢ he net adverse effects of the project on
the aquatic envircmment (after cor sideration of the compaensatory mitigation pi 0)0%&1) are
determined by the ¢ :engincm o be minimal srict engineer will provide a timely
written response to the apolicant. The response wil! state that the \3f‘o§<‘m can proceed under the
terms and conditicins of the NW P i | Nity-specitic conditions added to the NWP
authorization by the disirict eng:

viroriment.

3. if the aistrict engineer determines that the adverse effects of e proposed work are
more thcn minirnal. then the disirict engineer will notify the applicant either: ‘aj That the project
does not qualify for authorization under the NW P and instruct the applicant on the procedures to
seck authorization urder an individual perimits (bt that the project is autim. ized under the NWP
subject to the applicant’ s submission of a raltdgation plan that wouid reduce the adverse effects
on the aquatic environment to the mnimal level: or (2) that the wroject 1s ac ithorized under the
NWP with speciric modifications o conditions. V/here the disirict engineer determines that
mitigation is required to ensure no miore than minimast adverse effects oeeur o the aquatic
environment, the activity will be authorized within ihe 43-day PCN period. with activity-specific




conditions that state the mitigation requirements. " he authorization will include the necessary
conceptual or detaiied mitigation oy a requiremerdt that the applicant submit a mitigation plan that
would reduce the adverse effects on the aquatic environment to the minimal level. When
mitigation is required. no work in waters of the Urited States may occur untif the district
engineer has approved a specific mitigation plar or has determined that prior approval of a final
mitigation plan is not practicable or not necessary 1 ensure Smely completion of the required
compensatory mitigation.

FURTHER TNF3N

1. Distrivt F?‘mincer@ have authority fo determine [an activity complies with the terms
and conditions ot an NWP.

2. NWPpPs do nQi obviate the need to obtain other {ederal. state, or focal permits,
approvals. or authorizations required by law.

3. NWPs do not grant any p operty rights or exclisive privilege:

4. NWPs do not authorize any injury to *hc ”l\)‘)\;lt'\/ or i o}l (ihr‘x 5.

5. NWPs do not authouw interference with any existing or proposed Federal project.

fuae)

Policies, nractices, procedures, or structures
implemented to mit ironmental effecs on surface water quality resulting
from development. i:\/‘Yh are e Lotural or non-stractural,

Compensatory. satic he res 5i \ ‘:,tablisé“.n'mm Or i sititation),
establishment (creation), : i ; ervation of aquatic
resources for the pm' )58 remain after all
appropriate and pra ;abic avol dam,; and mirdm

Currently sciviceable: Useable as is or with
essentially require reconstruetion.

Direct effects: Effects tha ave cansed by e at

Best mana ‘ni prag

some mainienance, bm; not so degraded as to

vty and occur at the same time and

place.
Discharge: The ferm “discharge” mears acv discharge ol dradged o (71 maierial.
Enhancer The manipulation of the phvsical. chemical. or biclogical characteristics of

an aquatic resource to heighiten, intensify, or improve a specific aquatic resource tunction(s).
Enhancement resulis in the gain of seiected aguatic recource function(s). but may alfso lead to a
decline in other aguaiic resource function(s). Znhancement does nof result in a gain in aquatic
lesoume area.

_______ {ream: An ephemeral stream has flowing water only during. and for a short
duration aite;, pmupltat on events in a typical v ‘—jphcvm‘rzﬂ stream beds are located above the
water table year-round. Groundiwater is nov 2 souv» cater for the stream. Runoft from rainfall
is the primary source of water for stream flow.

Establishmer {ereationy: The manipulatior of the phvsical chemical, nmloolcal
characteristics presant fo develow an aguatic res > that did not previousty « tat an upland
site. Establishment results in & gnin in agual (

Hioh 1 ‘_"’ ine: ghc fine f“ tm 2oiion o the land with e wat
1 toh tide Jine may letermined, in thr absence




a more or less condnuous deposit of
istics,

of actual data, by ¢ line of oif or scurn along shore objenis,
fine shell or debris on the foreshore or berm, other pl .‘,a.l markings or charack
vegetation lines. tidai gages. or other suitable means that delincate the general height reached by
a rising tide. The line encompasses spring high tides and other high tides that occur with periodic
frequency but does not include siorm surges i which there is a departure from the normal or
predicted reach of the tide due te the piling up of water against a coast by strong winds such as
those accompanying a hurricane or other intense &
Historic Property: Any prehistoric or historic district. site (including dl chaeological site),
building, structure. or other object included in, o sie for im,mmm m. the National Register
of Historic Places mmamtained by the Secretary of the Interior. This term ir tudes artifacts,
records, and remains ‘that are related 1o und located \vnlu such propert ‘he term includes
properties of fr'ruhﬂr‘n 2] religiovs and cultural © 1 Indian tribe or Native Hawaiian
or Oamzat;(;n and Uw meet lhc Mation: xi )ewutm ¢

ii

o
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project in tlm (mm ie guldtow nrogram. A project is constdelec to have independent utility if it
would be constructed absent the construction of o".‘ncr projects in the project area. Portions of a
multi-phase project that depend upon other phases of the project do not have independent utility.
Phases of a project that would be constructed even if the other phases were not built can be
onsidered as separaie single asd complete projects with independent utility,
Indirect e s: BEffects that ave caused by fvity and are later in time or farther
removed in distance l
Intern mt x“

ble.

ertain times of the
. SRl n;cm/nttent streams
is a supplemental source of waier for stream
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may not havc ﬂmx g w a(c E no;! from rai
flow.

Loss of waters of the Uniled States: Waters of the United States that are permanently
adversely affectad by {illng. flooding. excavation. or drainage because of the regulated activity.
Permanent adverse effects inclide permanent discaarges of dredged or fill material that change
an aquatic area to drv land. inc > the hoﬁom elevation of'a waterbody. or change the use of a
waterbody. The acreage oflcs “the Unied States is a threshold measurement of the
impact to jurisdiction her a project may gualify for an NWPs it is
not a net thresheid i wt je CH}P\Z.!.@JT’W v mitigaticn that may be used
to offset losses of ¢ i tose of siream bed includes the linear feet
of stream bed ¢! ‘ﬂ?tvﬂ States tem poI ‘a*‘il\ l'f‘d ﬂooded

are not included in the measurevient ')f foss of weiers f‘,? the b nﬂ:ed f}.tates. ;:r};‘)acé's resulting
from activities eiigibie for exemptions under Sectoon 40401 of the Clean Water Act are not
considered when caleulating the oss of waters of (he United c‘iia’o“‘f
Non-tidal weiland: A non-tidal vetland is a wetland that is not subiect to the ebb and
flow of tidal waters e definit:on of a wetland can be tound 4t 3 178.3(b). Non-tidal
wetlands c:ort!g\tm s to tidal walers ave focat o tide im-:;;- {i.c., spring high
tide Iine)

Copen water is any arece that in a vear with
' e oround to the extent that an
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Q'«”esre‘;atei shallows are considered to be
5. atreans. lakes, and ponds.
A ordinary ah water mark i‘f > on the shore
aler and indicaied by physical ¢ isiics, or by other
Fthe surrounding arcas fsee 33 CFR

flowing water is cither non-emergen
open waters. Exaniples of "opes
Ordinary_rtian Water Ma
established by the {luctu mom of wa
appropriate mears that consider the characteristics ol
328.3(e)).
Perennia stream: A perennial stream has fowing water vear-round during a typical year.
The water table is located above the stream bed for most of the year. Groundwater is the primary
source of water for stream flow. Runoff from raimiz!l is a supplemental source of water for
stream flow.
Practicable:
existing techno
Pr

Avails 1!)10 and cana ah: uf of*m(; done after taking into consideration cost,

for confirmatio LA part woed by 'mu: i ,u:; ML ! iu. request may be
a permit application. letter, or si un#lui doc umcm that eludes infors atim about the proposed
work and its anticipaied environmental effects. Pre ~x:onsf,nlcwm notitication may be required by
the terms and conditions of a nationwide permit. or by regional a:ondmon:, A pre-construction
notification may be m'{untarily mbm tted in cases where pre-construction notification is not

i
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required and the oroject provonent wanis confirmation that the activity is authorized by
nationwide permiit.

»{, aguatic resources
ties commonly

he implementation
alt in 4 gain of aquatic

by an action in
associated with the
of appropriate |
resource area or i
Re-estabi
characteristics of a site with
resource. Re-estabisiu
aquatic resource ares a
Rehabilitation: The
of a site with the ¢
Rehabilitation r
aquatic resouree
site with the goai ¢ retd
For the purpose '\i"
categories: 1
Riffie
404(b)(1) Guide!
of streams. Such siream see
movement of water over
and high dissolved oxvg
slower stream velooiy,
pools.
Ripai i & 5, and estuarine-maring
shorelines. Ri parizn g onal hetween terrestrias 81’1{.‘1 aouatic L)(.){'\S:v’f;t%‘fmS. through

o physical me:
cliona,

nent: The ma
the

pulation of the physical, chemical. ov biclogic
; ()f "<‘>wm§"<;; nafy ml/mstm ic functions to a former aquatic
o resource and results in a gain in

mion of ;..Er" shysical, chemical, or biojogical characteristics
ic mnum% o adeg ‘adcd acuatic resource.
ina gainin

put does ol resu!

¢ sites under the
>p gradient sections
muam !,_, 1 2lic cherecteristics, The rapid
M ts in a rough flow, a turbulent surface,
s arcas associated with riffles. A
suosirate characterize

y(m NS e

S0 ‘he waier, Poa‘,%
le\ g4 Smocih s >




ssurface nydrology connests siverine. lacusivine. estuarine, and marine
L’N \/\ff‘tlzmdv non-weiland waters, or uplands. Riparian arcas provide a
services and help improve or maintain focal water quality.

which surface and
waters with their ad
variety of ecolog!
(See general condit!

Shellfish s
shellfish production,
shellfish attached to mells or she
of shellfish shells. shell fragmenis,
habitat.

Single and complete [

sement of shellfish seed and/or suitable substraie to increase
P eonsists of immature ndividual shellfish or individual
shell). Suitable substrate may consist
is placed into waters for shellfish
S P
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sie materia

s a project constructed for the

purpose of m‘t‘-maf seople gocds o ors gin v a teriminal point, which
often involves muliiple crossings of e or more wetethodies at separate and distant locations.

2k
The term smg!e zmd complete project™ is d(‘f ned as that Dom on of the total finear project
proposed or accompiished by one owner/developer or pmtn#‘ p or other aﬂ;a‘ocia’('ion of
owners/developers that includes all crossings of 2 single water of the United States (i.e.. a single
waterbody) at a spo location. For lincar proj assing a single or muinpie waterbodies
several times at separate and distant Jocations. each ¢ rossing is considered a single and complete
project for purposes of ]\\\/D avthorzation. However, individual channels i a braided stream or
river, or individual arms of a laroe, irregularly shaped £fc., are not separate
waterbodies. am% crossings of such features canno parately.

Singl I i ' X gt—":is‘ ibe term “single and
complete proie toial project proposed of accon 1phshed by
one ownex/d\;\ ion of owners/developers. A single and
complete non-ii ject must have independent uiility (see definition of” md pendent
utility™). Single ;ym‘i ‘:m'np:ct(-‘, non-linear projects mayv not be “piccemealed™ to avoxd the limits
in an NV\/ P authorization,
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and flooding and
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i partieles
Wetlands contiguons 1o the stream ood cut outside o
considered part o1 the stream he

Stream chanvelization:
location that catses more than
stream remaing £ = ute of the

structure: A o
structures incluce. withoul i \
boom, breakwatcr. buiichead. reveiment, viprap.

anipulation o'a strcam’s course. condition. capacity, or
terruptior of normzl siveam processes. A channelized

deiinite paticrn of organization. Examples of
foele bom ramn ] 'rh\lwh?n weir,
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yoared floating vessel, piling, aid to

. (e, water of the United States) that is
The definitions of a wetlend and Uftu waters can be found at 33 CFR
”,“) i pc‘c tively. Tidal waters rise and fall in a predictable and
sulls of the moon and sun. Tidal waters end

inundated by ti
328.3(b) and 37

measurable rhy weyele due o the gravitationa!
where the rise and fali of the water surface can no longer be practically measured in a predictable
rhythm due to masiing by other waters, wind, or ather effects. HW wetlands are located
channelward of the high tide Hine. which is defined ar 3% CFR 328.53(d).

Vegetated shinlows: Vevetared shallows are special aguatic sites under the 404(b)(1)

IR ni! inundaied and under normal circomstances have
co tioarine ana esluarine sysiems and a variety of

<in frechwater systems.

8 i‘("i' puiposes of the NWPs. a water vody is a jurisdictional water of the

isdictiona! wetland is adjacert — meaning bordering, coniguous, or

Guidelines. They
rooted aguatic
vascular rooted

Waterh
United States, 1 g
neighboring —tc a = 1!f‘i‘l'30d\’ deiermined o be o v ater of the United States under 33 CFR
328.3(a)(1)-(6). thot waterhbody and its adjacent wetlands are considered together as a single
aquatic unit (%c\ 32 CFR 328.40:02)). Examples of “waterbodies™ include streams, rivers, lakes,
ponds, and wetlands
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pal Conditions 2012

NOTICE ABOUT WIEB LINKS IN THIS DOCUMENT:

The web links (hoth iniernal to our District and aav exiernal links (o colluborating agencies) in
this document are valid al the time of publication. Hovever, the Wilmington District Regulatory
Program web page cddresses, as with other agency web sites, may change over the timeframe of
the five-year Natiomvide Permit renewal cyele, in response (o policy mandates or technology
advances. While we will make every effort 1o check on the iniegrity of our web links and provide
re-direct pages whenever possible, we ask that voua report any hroken links io us so we can keep
the page informaiion current and wusable. We up ze in advanced for iy broken links that
you may encounter. and we ask that you navigote fror the reeulotory home page (wetlands and
streant pernits) of the Wilmingion Districi Corps of fnigineers, to the “Pernis ™ section of our
web site to find links for pages that cannot be found by clicking direcily on the lisied web link in
this documernt.

Final 2012 Regional Conditions for Nationwide Permits (NWP) in the
Wilmington Disfrict

1.0 Excluded YWal

5
]

The Corps has idc
timeframes. Thase

ified waters that will be excluded from the use of all NWP’s during certain

saters ares
1.1 Anadromous Fish Spawning Areas

Waters of the Unie ! States ideatiTes ko 2ither the Woh Caclina DivisTen of Macine Fisheries
(NCDMF) or the North Carolina Wiiclife Resourezs Commission (NCWRC) as anadromous fish
spawning areas are excluded during the period between February 15 and June 30, without prior
written approval from NCDME or NCWRC and ite Corps,

1.2 Trout Waters Moratorium

Waters of the United States in the twenty-five designated trout counties of North Carolina are

excluded during the period between October 15 and April 15 without prior written approval from
the NCWRC. (See Section 2.7 for a list of the twenty-tive trout counties).

1.3 Sturgeon Spawiing Areas as Designated by the National Marine Nisheries Service
(NMFS)

Waters of the Uniiew states designated as sturgeon spawning areas are excluded during the
period between February 1 and cune 30, without nrior written approval from the NMFES.



2.0 Waters Re 2 Additional Notification

»&‘d

The Corps has iaentified waters that wili be subject to additional notification requirements for
activities authorized by all NWP's, These waters are:

2.1 Western NC Counties that Drain (o Designated Critical Habitat

For proposed aciivities within Waiers of the U.S. that require a Pre-Construction Notification
pursuant to General Condition 31 (PUN; and ars focated i the sixteen counties listed below,
applicants must provide a copy of the PON to the US Fish and Wildlife Service. 160 Zillicoa
Street, Asheville, Nerth Carolina ?82’01 This PCN must be sent concurrently to the US Fish and
Wildlife Service and the Corps Ashevilie Regulatory Ficld Office. Please see General Condition
18 for specific noiification lequ;‘m(:.mﬁ) related to Federally Endangered Species and the
following website for information on the location of designated critical habitat.

Counties with tributaries that drain to designated critical habitat that require notification to the
Asheville US Fish and Wildlife Service: Avery. Cherokee, Forsyth, Graham, Haywood,
Henderson, Jackson, Macon Mecklenburg, Mitehell, Stokes. Surry, Swain, Transylvania, Union
and Yancey.

Website and office addresses for Fndangered Species Act Information:

The Wilmington District has developed the following website for applicants which provides
guidelines on huw to review linked websites and !udps in o i s to fultifl NWP general condition
18 requirements: / il WssA

RBAR TS TIALEE T 16

Applicants who do tot have inwinet access may comact the appropriate Us Fish and Wlldhfe
Service offices listed below or the US Army Corpe of Engineers at (910) 251- 4633

LS Fish zmd \/‘»/H:i?i&"c; Servige
Asheviile T
160 Zinu 5
/%Si‘C‘\’i; [
clephone: (82

Asheville US Fish and Wildlife Service Office counties: All

counties west of and including Avson, Stanly, Davidson, Forsvih and Stokes Counties

US Fish and Wildiife Service
Raleigh Field Office

Pest Office Box 33726
Raleigh, NC 27636-3724
Telephone: 7919 856-4 ‘37

Raleigh US Fish andd »J&ldxlic Service Office counties: all counties cast of and including
Richmond, | W mtgomery, Randolph, Guiltord, and Rockingham Counties.



2.2 Special Designation Waters

Prior to the use of any NWP in any of the following identified waters and contiguous wetlands in
North Carolina, applicants musi comply with Nationwide Permit General Condition 31 (PCN).
The North Carolina waters and contizucus wetlands that require additional notification
requirements are:

“Outstanding Resource Waters™ {ORW) or “High Quality Waters” (HOW) as designated by the
North Carolina Environmental Management Commission: “Inland Primary Nursery Areas”
(IPNA) as designated by the NCWRC; “Contiguous Wetlands™ as defined by the North Carolina
Environmental Mansuement Commission; or “Primary Nursery Arcas” (PNA) as designated by
the North Carolina F\/drmc Fisheries Commission.

2.3 Coastal Area Management Act (CAMA) Areas of Environmental Concern

Non-federal applicants for any NWF in a designated “Area of Environmental Concern™ (AEC) in
the twenty (20) counties of Eastern North Carolina covered by the North Carolina Coastal Area
Management Act {CAMA) must alae nbiain tl;( required CAMA permit. Development activities
for non-federal projects may not commence untit a L,Opj/ of the approved CAMA permit is
furnished to the apprepriate Wilmingion District Pegulatory Field Office (Wilmington Field
Office -~ 69 Darlingion Avenue, Wilmington. NC 28403 or Washington Field Office - 2407
West 5th Street, Washingion, NO 278895

2.4 Barrier islands

Prior to the use o anv NWP on a barrier island of Morth Carolina. applicants must comply with
Nationwide Permit General Condition 31 (PCRN).

2.5 Mountain or Piedmont Bogs

Prior to the use ot any NWP in a Bog classified by the Worth Carolina Wetlend Assessment
Methodolog (1“\?*’""-"’“ MY applicanis shell comply with iNationwide Permit Gc‘m al Condition 31
(PCN). The dtc‘% version of NCWAM is iocated on tlm NC DWQ web site at:

rorgiweb/wa/swp/wn/pdu/now

2.6 Animal Waste Facilities

Prior to use of"aew NWP for construction of animal waste f‘a"lit;:‘ In waters of‘ihe US, including
wetlands, applicarts shall conp,y with Nationwide Permit General Condition 31 (PCN).

2.7 Trout Waters

Prior to any dgischarge of dreags or £ili material into streams or waterbodies within the twenty-
five (25) designated trout counties of No& th Carolina. the applicant shall comply with
Nationwide Pernvit General Cordition 31 (PCN). The apnlicant shall also provide a copy of the
notification to the appropriate NCW RC m‘nc, to facilitaie the determination of any potential

Lo
(o
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impacts to designated Trout Waters, Notification (o the Corps of Engineers will include a
statement with the reme of the NOWRC biologist contacted, the date of the notification, the
location of work. & dzlineation of wetlands, a disct i of alternatives to working in the
mountain trout waters. why alternatives were not ¢ »o‘ouvd and a plan to provide compensatory
mitigation for all upavol idable adv mpacts to mountain trout waters.,

NCWRC and NC Trout Counves

Western Piedimont Kegion Caldwell Watauga
Coordinaior ) e .
ZOM() Great Smoky Mitn. Ashe Mitcheli Wilkes

Plcvmmn (é’%ﬂ urey
Mount 1in Region Ce )_@;‘dinator Buncombe | Henderson | Polk
| Cherokee | Jackson Rutherford
Clay Mazcaon Swain
Graham Madison Transylvania
N I McDowell | Yancey

3.0 List of Corps Reslonal Conditions for All Nationwide Permits
The following conditions apply to ail Nationwide Permits in the Wilmingtor District:

3.1 Limitation of Lass of Perennial Stveam Bed

NWPs may not be used for activities that may resuit in the Toss or degradation of greater than
300 total linear fcet of perennial, intermittent or eniiemeral stream, unless the District
Commander has w ’ O Hinear foot limit for ephemeral and intermittent streams on a
case-by-case basis renines that the proposed actwny will result in minimal individual
and cumulative adrse impacts w the aguatic epvironwent, Loss of stream includes the linear
feet of stream bed that is filted or flooded by i hc proposed activity. Waivers for the
loss of ephemeral and intermitic must be in writing and documented by
appropriate/accepied stream gualily asse: This waiver only applies to the 300 linear feet
threshold for NWPs,

*NOTE: Applicans should utitize the most cumrsnt met! mdo \g rrescribed oy Wilmington
District to assess stroem function and guality. Infoimation can be found at:

(112 (eee “Quick Links™)

L

[



3.2 Mitigation for foss of Stream Bed

For any NWP { Its in a loss ol imore than 150 linear fect of perennial and/or
epnemelal/mtm raittent stream, the applicant shall provide a mitigation proposal to compensate
for more than minimal individual and cumulative adverse impacts to the aguatic environment.
For stream losses less thaa 150 linear feet, that require a PCN, the District Commander may
determine, on a uzcsc-ubwcase basis that compensaiory mitigation is required to ensure that the
activity results i minimal adverse effect on the aguatic environment,

3.3 Pre-construction Natification for Loss of Streambed Exceeding 150 Feet,

Prior to use of any NWP for any activity which impacts more than 130 total lincar feet of
perennial stream or ephemeral/ e?z%cm‘iim’:m stream. the apolicant must comply with Nationwide
Permit General Condition 31 (PON). This applies io NWPs that do not have specific notification
requirements. 1 2 N'WP has specific 'mnhcatxo requirements, the requiremenis of the NWP
should be follov ed.

% 7

3.4 Restriction on {se of Live Coneyele

For all NWPs which 2liow the vse of conerete as o building material. live or fresh concrete,
including bags ol uncured concrete, may not come nto contact wn.h the water in or entering into
waters of the U, \"‘».ﬂ/:iii‘l' mside colfee dams or casings that has been in contact with wet concrete
shall only be returned o waters of the US when i s no longer noses a threat to aguatic
organisms.

3.5 Requirements for Using Riprap for Bank Stabilization

For all NWPs that aliow for the use of riprap material for bani stabilization, the following
measures shall be appiied:

3.5.1. Filter cloth niust be places underneath the vprap as an addizional requirement of its use in
North Carolina wvaters

cted on submiited work plan

3.5.2. The })IEA(.ZC:'?’IE:E’\‘Z_ ot tiprap shall ve Hiwited 1o
drawings

~.>

3.5.3. The riprap inaterial shall be clean and free from loose dirt or any pollutant except in trace
quantities that would not have an adverse environmental effect.

3.5.4. It shall be of « size sufficient to prevent its movement from the authorized alignment by
natural forces under normal conditions.

3.5.5. The ripran matorial shail consist of ¢lean reck or masonry material such as, but not limited

to, granite, mari. or broken conc

o



3.5.0. A waiver from the %ﬂcciﬂw%ll“v in this Regional Condition may be requested in writing.
The waiver will only be issued if it can be d monsirated that the impacts of complying with this
Regional condition would result in greater adverse impacis to the aquatic environment.

3.6 Safe Passage Reguirements for Culver? Placement

For all NWPs tha inwolve the construction/instaliation of culverts. measures will be included in
the construction/installation that will promote the safe passage of fish and other aquatic
organisms. The dimension, patiern, and profile of the swream above and below a pipe or culvert
should not be moditicd by \\/Idu the stream channel or by reducing the depth of the stream in
connection with the construction activity. The width, beight. and gradient of a proposed culvert
should be such as to pass the average hi storical low flove and | spring flow without adversely
altering flow velocity. Spring flow should be determined from gage data, if available. in the
absence of such data. bankfull flow can be used as a comparable level,

¥

In the twenty (20} w‘m\s of North Carolina designated as coastal counties by the Coastal Area
Management Act (("AMA): Al! pines/cutverts must be sufficiently sized to alfow for the burial of
the bottom of the pine/culvert ai least one foot below normal bed clevation when they are placed
within the Public Trust Area of Environmental Carcern (AEC)Y and/or the Estuarine Waters AEC
as designated by A, and/or al] streams appearing as blue lines on United States Geological
Survey (USGS) 7.5-minute quadrangle mans

ter than 48 mcm“, in diameter will be buried at least one foot

48 ameter of less shall be buried or placed on
ain aquatic passage, and every effort shall

The bottom of the culvert must be placed at a

In all other com‘ﬁc*«“ Culverts
below the bed of the stream. Cuive
the stream bed as practicable and approp
be made to mainiain the existing channei slope.

inches i




hi or low flow

depth below the natural stream bottom to provide for passage during droug
conditions.

Culverts are to be designed and constructed in a rznner that minimizes destabilization and head
cuiting, Destabiimnu the channel and head cutting upstream should be considered and
appropriate actions incorporated in the design and placement of the culvert.

A waiver from the denth specitications in this condition may be requested in writing. The waiver
will be issued if it can be demonstrated that the proposal would result in the least impacts to the
aquatic environment.

All counties: Culverts placed within riparian and/or riverine wetlands must be installed in a
manner that does not restrict the flow and circulation patterns of waters of the United States.
Culverts placed across wetland fills purely for the purposes of equalizing surface water do not
have to be buried.

3.7 Notification to MCDENR Shelltish Sanitation Section
Applicants shall notity the NCDENR Shellfish Sanitation Section prior to dredging in or
removing sediment from an area ciosed to sheli fishing where the efftuent may be released to an

area open for shell fishing or swimming in order to avoid contamination from the disposal area
and cause a temworary shellfish closure o be made. Such notification shall also be provided to
the appropriate Corps of Engi s kegulatory Field Office. Any disposal of sand to the ocean
beach should oceur between November T and April 30 when recreational usage is low. Only
clean sand should be used and no dredged sand from closed hc}l f shing areas may be used. If
beach disposal were 1o occur at times other than stated above or if sand from a closed shell
fishing area is to be vsed, a swimrming advisery ne posted, and a press release shall be
issued by the permittee.

3.8 Preservation of submerged Aguaatic Vegetation

Adverse impacts to Submerged Aquatic Vegetaticn (SAV) are not authorized by any NWP
within any of the twenty woastal covnties defined by North Caroiina’s Coastat Area Management
Act of 1G74 {CAMA).

3.9 Sedimentation and Erosion Contraf Structures and Measures

3.6.1. All PCNs will idendfy ana describe sedimeniation and erosion control structures and
measures proposed for placement in waters of the 1S, The structures and measures should be
depicted on mavs, surveys or drawinas showing location and impasts to jurisdictional wetlands
and streams.
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NCDENR
North Carolina Department of Environment and Natural Resources
Division of Water Resources

Water Quality Programs
Pat McCrory Thomas A. Reeder John E. Skvarla, IlI
Governor Director Secretary

February 27,2014
Pasquotank County

DWR Project No. 20140112
TIP BD-5101N

Bridge No. 18

APPROVAL of 401 WATER QUALITY CERTIFICATION with ADDITIONAL CONDITIONS

Mr. Clay Willis

NCDOT, Division One

113 Airport Drive, Suite 100
Edenton, NC 27932

Dear Mr. Willis:

You have our approval, in accordance with the conditions listed below, for the following impacts for the purpose of replacing Bridge
Number 18over Charles Creek on NC 34 (Road St) in Elizabeth City, Pasquotank County:

Wetland Impacts in the Pasquotank River Basin

: Wetland
Site Number Wetglcl)d Eill Hand
Clearing (ac)
Bridge 18 0.001 0.003
Net Total 0.004
Impacts

The project shall be constructed in accordance with your application dated received February 4, 2014. After reviewing your
application, we have decided that these impacts are covered by General Water Quality Certification Number 3883. This certification
corresponds to the Nationwide Permit 3 issued by the Corps of Engineers. In addition, you should acquire any other federal, state or
local permits before you proceed with your project including (but not limited to) Sediment and Erosion Control, Non-Discharge and
Water Supply Watershed regulations. This approval will expire with the accompanying 404 permit.

This approval is valid solely for the purpose and design described in your application (unless modified below). Should your project
change, you must notify the DWR and submit a new application. If the property is sold, the new owner must be given a copy of this
Certification and approval letter, and is thereby responsible for complying with all the conditions. If total wetland fills for this project
(now or in the future) exceed one acre, or of total impacts to streams (now or in the future) exceed 150 linear feet, compensatory
mitigation may be required as described in 15A NCAC 2H .0506 (h) (6) and (7). For this approval to remain valid, you must adhere to
the conditions listed in the attached certification.

Transportation and Permitting Unit Phone: 919-707-8785 \ FAX: 919-733-1290
1650 Mail Service Center, Raleigh, NC 27699-1650 Internet: www.ncwater.org

Location: 512 N. Salisbury St. Raleigh, NC 27604

An Equal Opportunity \ Affirmative Action Employer
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10.

11.

12.

13.

14.

15.

16.

The issuance of this certification does not exempt the Permittee from complying with any and all statutes, rules, regulations, or
ordinances that may be imposed by other government agencies (i.e. local, state, and federal) having jurisdiction, including but not
limited to applicable buffer rules, stormwater management rules, soil erosion and sedimentation control requirements, etc.

The Permittee shall ensure that the final design drawings adhere to the certification and to the drawings submitted for approval.

If concrete is used during construction, a dry work area shall be maintained to prevent direct contact between curing concrete and
stream water. Water that inadvertently contacts uncured concrete shall not be discharged to surface waters due to the potential for
elevated pH and possible aquatic life and fish kills.

The use of rip-rap above the Normal High Water Mark shall be minimized. Any rip-rap placed for stream stabilization shall be
placed in stream channels in such a manner that it does not impede aquatic life passage.

All fill slopes located in jurisdictional wetlands shall be placed at slopes no flatter than 3:1, unless otherwise authorized by this
certification.

The outside buffer, wetland or water boundary located within the construction corridor approved by this certification shall be
clearly marked by highly visible fencing prior to any land disturbing activities. Impacts to areas within the fencing are prohibited
unless otherwise authorized by this certification.

During the construction of the project, no staging of equipment of any kind is permitted in waters of the U.S., or protected
riparian buffers.

The dimension, pattern and profile of the stream above and below the crossing shall not be modified. Disturbed floodplains and
streams shall be restored to natural geomorphic conditions.

Heavy equipment shall be operated from the banks rather than in the stream channel in order to minimize sedimentation and
reduce the introduction of other pollutants into the stream.

All mechanized equipment operated near surface waters must be regularly inspected and maintained to prevent contamination of
stream waters from fuels, lubricants, hydraulic fluids, or other toxic materials.

Erosion and sediment control practices must be in full compliance with all specifications governing the proper design, installation
and operation and maintenance of such Best Management Practices in order to protect surface waters standards:

a. The erosion and sediment control measures for the project must be designed, installed, operated, and maintained in
accordance with the most recent version of the North Carolina Sediment and Erosion Control Planning and Design
Manual.

b. The design, installation, operation, and maintenance of the sediment and erosion control measures must be such that they
equal, or exceed, the requirements specified in the most recent version of the North Carolina Sediment and Erosion
Control Manual. The devices shall be maintained on all construction sites, borrow sites, and waste pile (spoil) projects,
including contractor-owned or leased borrow pits associated with the project.

c. For borrow pit sites, the erosion and sediment control measures must be designed, installed, operated, and maintained in
accordance with the most recent version of the North Carolina Surface Mining Manual.

d. The reclamation measures and implementation must comply with the reclamation in accordance with the requirements of
the Sedimentation Pollution Control Act.

Sediment and erosion control measures shall not be placed in wetlands or waters unless otherwise approved by this Certification.
No rock, sand or other materials shall be dredged from the stream channel except where authorized by this certification.
Discharging hydroseed mixtures and washing out hydroseeders and other equipment in or adjacent to surface waters is prohibited.

Native riparian vegetation (ex. list trees and shrubs native to your geographic region) must be reestablished within the
construction limits of the project by the end of the growing season following completion of construction.

There shall be no excavation from, or waste disposal into, jurisdictional wetlands or waters associated with this certification
without appropriate modification. Should waste or borrow sites, or access roads to waste or borrow sites, be located in wetlands
or streams, compensatory mitigation will be required since that is a direct impact from road construction activities.
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24.

Strict adherence to the most recent version of NCDOT's Best Management Practices For Bridge Demolition and Removal
approved by the US Army Corps of Engineers is a condition of the 401 Water Quality Certification.

The bridge deck drainage shall be allowed to be routed to the existing stormwater conveyance as depicted on the plansheet. This
supersedes Condition 11 of Water Quality Certification # 3883 requiring treatment of bridge stormwater runoff.

Bridge piles and bents shall be constructed using driven piles (hammer or vibratory) or drilled shaft construction methods. More
specifically, jetting or other methods of pile driving are prohibited without prior written approval from NCDWR first.

A turbidity curtain will be installed in the stream if driving or drilling activities occur within the stream channel, on the stream
bank, or within 5 feet of the top of bank. This condition can be waived with prior approval from NCDWR.

The permittee and its authorized agents shall conduct its activities in a manner consistent with State water quality standards
(including any requirements resulting from compliance with §303(d) of the Clean Water Act) and any other appropriate
requirements of State and Federal law. If NCDWR determines that such standards or laws are not being met (including the failure
to sustain a designated or achieved use) or that State or federal law is being violated, or that further conditions are necessary to
assure compliance, NCDWR may reevaluate and modify this certification.

The Permittee shall report any violations of this certification to the Division of Water Resources within 24 hours of discovery.

Upon completion of the project (including any impacts at associated borrow or waste site), the NCDOT Division Engineer shall
complete and return the enclosed "Certification of Completion Form" to notify NCDWR when all work included in the 401
Certification has been completed.

A copy of this Water Quality Certification shall be maintained on site at the construction site at all times. In addition, the Water
Quality Certification and all subsequent modifications, if any, shall be maintained with the Division Engineer and the on-site
project manager.

If you do not accept any of the conditions of this certification, you may ask for an adjudicatory hearing. You must act within 60 days
of the date that you receive this letter. To ask for a hearing, send a written petition that conforms to Chapter 150B of the North
Carolina General Statutes to the Office of Administrative Hearings, 6714 Mail Service Center, Raleigh, N.C. 27699. This certification
and its conditions are final and binding unless you ask for a hearing. This letter completes the review of the Division of Water
Resources under Section 401 of the Clean Water Act. If you have any questions, please contact Garcy Ward at (252) 948-3922.

Sincerely,

R iy

mas A. Reeder

Attachments (General Certification and Certificate of Completion form)

CcC:

Tracey Wheeler, US Army Corps of Engineers, Washington Field Office
Garcy Ward, DWR, Washington Regional Office
File Copy
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DWR Project No.: County:
Applicant:
Project Name:
Date of Issuance of 401 Water Quality Certification:

Certificate of Completion
Upon completion of all work approved within the 401 Water Quality Certification or applicable Buffer Rules, and any subsequent
modifications, the applicant is required to return this certificate to the 401 Transportation Permitting Unit, North Carolina Division of
Water Resources, 1650 Mail Service Center, Raleigh, NC, 27699-1650. This form may be returned to DWR by the applicant, the
applicant’s authorized agent, or the project engineer. It is not necessary to send certificates from all of these.

Applicant’s Certification

I, , hereby state that, to the best of my abilities, due care and diligence was used in the
observation of the construction such that the construction was observed to be built within substantial compliance and intent of the 401
Water Quality Certification and Buffer Rules, the approved plans and specifications, and other supporting materials.

Signature: Date:

Agent’s Certification

L , hereby state that, to the best of my abilities, due care and diligence was used in the
observation of the construction such that the construction was observed to be built within substantial compliance and intent of the 401
Water Quality Certification and Buffer Rules, the approved plans and specifications, and other supporting materials.

Signature: Date:

Engineer’s Certification

Partial Final
I , as a duly registered Professional Engmeer in the State of North Carolina, having
been authorized to observe (periodically, weekly, full time) the construction of the project,for the Permittee hereby state that, to the
best of my abilities, due care and diligence was used in the observation of the construction such that the construction was observed to
be built within substantial compliance and intent of the 401 Water Quality Certification and Buffer Rules, the approved plans and
specifications, and other supporting materials.

Signature Registration No.

Date




Water Quality Certification No. 3883

GENERAL CERTIFICATION FOR PROJECTS ELIGIBLE FOR U.S. ARMY CORPS OF
ENGINEERS NATIONWIDE PERMIT NUMBERS: 3 (MAINTENANCE),
4 (FISH AND WILDLIFE HARVESTING, ENHANCEMENT, AND ATTRACTION DEVICES AND
ACTIVITIES), 5 (SCIENTIFIC MEASUREMENT DEVICES—25 CUBIC YARDS FOR WEIRS
AND FLUMES), 6 (SURVEY ACTIVITIES—25 CUBIC YARDS FOR TEMPORARY PADS),
7 (OUTFALL STRUCTURES AND ASSOCIATED INTAKE STRUCTURES),
19 (MINOR DREDGING), 20 (OIL SPILL CLEANUP), 22 (REMOVAL OF VESSELS),

25 (STRUCTURAL DISCHARGE), 30(MOIST SOIL MANAGEMENT FOR WILDLIFE),

32 (COMPLETED ENFORCEMENT ACTIONS), 36 (BOAT RAMPS [IN NONWETLAND
SITES]), AND REGIONAL PERMIT 197800056 (PIERS, DOCKS AND BOATHOUSES), AND
REGIONAL PERMIT 197800125 (BOAT RAMPS)

AND RIPARIAN AREA PROTECTION RULES (BUFFER RULES)

Water Quality Certification Number 3883 is issued in conformity with the requirements of Section
401, Public Laws 92-500 and 95-217 of the United States and subject to the North Carolina
Division of Water Quality (DWQ) Regulations in 156 NCAC 02H .0500 and 15 NCAC 02B .0200 for
the discharge of fill material to waters and wetland areas which are waters of the United States as
described in 33 CFR 330 Appendix A (B) (3, 4, 5, 6, 7, 19, 20, 22, 25, 30, 32, and 36) and
Regional Permits 197800056 and 19780125 and for the Riparian Area Protection Rules (Buffer
Rules) in 15A NCAC 02B .0200.

The State of North Carolina certifies that the specified category of activity will not violate
applicable portions of Sections 301, 302, 303, 306 and 307 of the Public Laws 92-500 and 95-217
if conducted in accordance with the conditions hereinafter set forth.

Activities meeting any one (1) of the following thresholds or circumstances require written
approval for a 401 Water Quality Certification from the Division of Water Quality (the

“Division”):

a. Impacts equal to or greater than 40 linear feet of additional permanent stream impact
(including stream relocations) at an existing stream impact location; or

b. Temporary or permanent impacts equal to or greater than one-tenth (1/10) of an acre of
wetlands; or

c. Anyimpact associated with a Notice of Violation or an enforcement action for violation(s)
of DWQ Wetland Rules (15A NCAC 02H .0500), Isolated Wetland Rules (15A NCAC 02H
.1300), DWQ Surface Water or Wetland Standards, or Riparian Buffer Rules (15A NCAC
02B .0200); or

d. Anyimpacts to streams and/or buffers in the Neuse, Tar-Pamlico, or Catawba River
Basins or in the Randleman, Jordan or Goose Creek Watersheds (or any other basin or
watershed with Riparian Area Protection Rules [Buffer Rules] in effect at the time of
application) unless the activities are listed as "EXEMPT" from these rules or a Buffer
Authorization Certificate is issued through N.C. Division of Coastal Management (DCM)
delegation for “ALLOWABLE" activities.

In accordance with North Carolina General Statute 143-215.3D(e), written approval for a 401
Water Quality General Certification must include the appropriate fee. If a project also requires a
CAMA Permit, then one payment to both agencies shall be submitted and will be the higher of the

two fees.

Activities included in this General Certification that do not meet one of the thresholds
listed above do not require written approval from the Division as long as they comply with
the Conditions of Certification listed below. If any of these Conditions cannot be met, then
written approval from the Division is required.

Water Quality Certification No. 3883



Water Quality Certification No. 3883

Conditions of Certification:

1.

No Impacts Beyond those Authorized in the Written Approval or Beyond the Threshold of Use
of this Certificaticn

No waste, spoil, solids, or fill of any kind shall occur in wetlands, waters, or riparian areas
beyond the footprint of the impacts depicted in the Pre-Construction Notification, as
authorized in the written approval from the Division or beyond the thresholds established for
use of this Certification without written authorization, including incidental impacts. All
construction activities, including the design, installation, operation, and maintenance of
sediment and erosion control Best Management Practices shall be performed so that no
violations of state water quality standards, statutes, or rules occur. Approved plans and
specifications for this project are incorporated by reference and are enforceable parts of this

permit.
Standard Erosion and Sediment Control Practices

Erosion and sediment control practices must be in full compliance with all specifications
governing the proper design, installation and operation and maintenance of such Best
Management Practices and if applicable, comply with the specific conditions and
requirements of the NPDES Construction Stormwater Permit issued to the site:

a. Design, installation, operation, and maintenance of the sediment and erosion control
measures must be such that they equal or exceed the requirements specified in the most
recent version of the North Carolina Sediment and Erosion Control Manual. The devices
shall be maintained on all construction sites, borrow sites, and waste pile (spoil) projects,
including contractor-owned or leased borrow pits associated with the project.

b. For borrow pit sites, the erosion and sediment control measures must be designed,
installed, operated, and maintained in accordance with the most recent version of the

North Carolina Surface Mining Manual.

¢. Reclamation measures and implementation must comply with the reclamation in
accordance with the requirements of the Sedimentation Pollution Control Act and the

Mining Act of 1871.

d. Sufficient materials required for stabilization and/or repair of erosion control measures
and stormwater routing and treatment shall be on site at all times.

e. If the project occurs in waters or watersheds classified as Primary Nursery Areas (PNAs),
SA, WS-|, WS-II, High Quality (HQW), or Outstanding Resource (ORW) waters, then the
sedimentation and erosion control designs must comply with the requirements set forth
in 15A NCAC 04B .0124, Design Standards in Sensitive Watersheds.

No Sediment and Erosion Control Measures in Wetlands or Waters

Sediment and erosion control measures shall not be placed in wetlands or waters.
Exceptions to this condition require application submittal to and written approval by the
Division. If placement of sediment and erosion control devices in wetlands and waters is
unavoidable, then design and placement of temporary erosion control measures shall not be
conducted in a manner that may result in dis-equilibrium of wetlands, stream beds, or banks,
adjacent to or upstream and downstream of the above structures. All sediment and erosion
control devices shall be removed and the natural grade restored within two (2) months of the
date that the Division of Land Resources (DLR) or locally delegated program has released

the specific area within the project.

Water Quality Certification No. 3883
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Water Quality Certification No. 3883

Construction Stormwater Permit NCG010000

An NPDES Construction Stormwater Permit is required for construction projects that disturb
one (1) or more acres of land. This Permit allows stormwater tc be discharged during land
disturbing construction activities as stipulated in the conditions of the permit. If your project
is covered by this permit, full compliance with permit conditions including the erosion &
sedimentation control plan, inspections and maintenance, self-monitoring, record keeping
and reporting requirements is required. A copy of the general permit (NCG010000j,
inspection log sheets, and other information may be found at
http://portal.ncdenr.org/web/wag/ws/su/npdesswittab-w .

The North Carolina Department of Transportation (NCDOT) shall be required to be in full
compliance with the conditions related to construction activities within the most recent version

of their individual NPDES (NCS8000250) stormwater permit.

Work in the Dry

All work in or adjacent to stream waters shall be conducted so that the flowing stream does
not come in contact with the disturbed area. Approved best management practices from the
most current version of the NC Sediment and Erosion Control Manual, or the NC DOT
Construction and Maintenance Activities Manual, such as sandbags, rock berms, cofferdams,
and other diversion structures shall be used to minimize excavation in flowing water.
Exceptions to this condition require application submittal to and written approval by the
Division.

Construction Moratoriums and Coordination

If activities must occur during periods of high biological activity (i.e. sea turtle nesting, fish
spawning, or bird nesting), then biological monitoring may be required at the request of other
state or federal agencies and coordinated with these activities.

All moratoriums on construction activities established by the NC Wildlife Resources
Commission (WRC), US Fish and Wildlife Service (USFWS), NC Division of Marine Fisheries
(DMF), or National Marine Fisheries Service (NMFS) to lessen impacts on trout, anadromous
fish, larval/ipost-larval fishes and crustaceans, or other aquatic species of concern shall be
implemented. Exceptions to this condition require written approval by the resource agency
responsible for the given moratorium.

Work within the twenty-five (25) designated trout counties or identified state or federal
endangered or threatened species habitat shall be coordinated with the appropriate WRC,
USFWS, NMFS, and/or DMF personnel.

Riparian Area Protection Rules (Buffer Rules)

Activities located in the protected riparian areas (whether jurisdictional wetlands or not),
within the Neuse, Tar-Pamlico, or Catawba River Basins or in the Randleman, Jordan, or
Goose Creek Watersheds (or any other basin or watershed with buffer rules) shall be limited
to “uses” identified within and constructed in accordance with 15A NCAC 02B .0233, .0259,
.0243, .0250, .0267 and .0605, and shall be located, designed, constructed, and maintained
to have minimal disturbance to protect water quality to the maximum extent practicable
through the use of best management practices. All buffer rule requirements, including diffuse

flow requirements, must be met.



8.

10.

Water Quality Certification No. 3883

Placement of Culverts and Other Structures in Waters and Wetlands

Culverts required for this project shall be designed and installed in such a manner that the
original stream profiles are not altered and allow for aquatic life movement during low flows.
Existing stream dimensions (including the cross section dimensicns, pattern, and longitudinal
profile) must be maintained above and below locations of each culvert.

Placement of culverts and other structures in waters and streams must be below the
elevation of the streambed by one foot for all culverts with a diameter greater than 48 inches,
and 20 percent of the culvert diameter for culverts having a diameter less than or equal to 48
inches, to allow low flow passage of water and aquatic life.

When topographic constraints indicate culvert slopes of greater than 5%, culvert burial is not
required, provided that all alternative options for flattening the slope have been investigated
and aquatic life movement/ connectivity has been provided when possible (rock ladders,
crossvanes, etc). Notification to the Division including supporting documentation to include a
location map of the culvert, culvert profile drawings, and slope calculations shall be provided
to the Division 60 days prior to the installation of the cuivert.

When bedrock is present in culvert locations, culvert burial is not required provided that there
is sufficient documentation of the presence of bedrock. Notification to the Division including
supporting documentation such as, but not limited to, a location map of the culvert,
geotechnical reports, photographs, etc shall be provided to the Division a minimum of 60
days prior to the installation of the culvert. If bedrock is discovered during construction, then
the Division shall be notified by phone or email within 24 hours of discovery.

If other site-specific topographic constraints preclude the ability to bury the culverts as
described above and/or it can be demonstrated that burying the culvert would result in
destabilization of the channel, then exceptions to this condition require application submittal
to, and written approval by, the Division of Water Quality, regardiess of the total impacts to
streams or wetlands from the project.

Installation of culverts in wetlands must ensure continuity of water movement and be
designed to adequately accommodate high water or flood conditions. Additionally, when
roadways, causeways, or other fill projects are constructed across FEMA-designated
floodways or wetlands, openings such as culverts or bridges must be provided to maintain
the natural hydrology of the system as well as prevent constriction of the floodway that may
result in destabilization of streams or wetlands.

The establishment of native, woody vegetation and other soft stream bank stabilization
techniques must be used where practicable instead of riprap or other bank hardening
methods.

If concrete is used during the construction, then all necessary measures shall be taken to
prevent direct contact between uncured or curing concrete and waters of the state. Water
that inadvertently contacts uncured concrete shall not be discharged to waters of the state
due to the potential for elevated pH and possible aquatic life/ fish Kills.

Applications for riprap groins proposed in accordance with 15A NCAC 07H .1401 (NC
Division of Coastal Management General Permit for construction of Wooden and Riprap
Groins in Estuarine and Public Trust Waters) must meet all the specific conditions for design
and construction specified in 15A NCAC 07H .1405.

Water Quality Certification No. 3883
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11. Bridge deck drains shall not discharge directly into the stream. Stormwater shall be directed
across the bridge and pre-treated through site-appropriate means (grassed swales, pre-
formed scour holes, vegetated buffers, etc.) before entering the stream. Please refer to the
most current version of Stormwater Best Management Practices. Exceptions to this condition
require written approval by the Division.

12. Compensatory Mitigation

In accordance with 15A NCAC 02H .0506 (h), compensatory mitigation may be required for
losses of equal to or greater than 150 linear feet of streams (intermittent and perennial)
and/or equal to or greater than one (1) acre of wetlands. For linear public transportation
projects, impacts equal to or exceeding 150 linear feet per stream shall require mitigation.

Buffer mitigation may be required for any project with Buffer Rules in effect at the time of
application for activities classified as "Allowable with Mitigation" or “Prohibited” within the

Table of Uses.

A determination of buffer, wetland, and stream mitigation requirements shall be made for any
General Water Quality Certification for this Nationwide and/or Regional General Permit.
Design and monitoring protocols shall follow the US Army Corps of Engineers Wilmington
District Stream Mitigation Guidelines (April 2003) or its subsequent updates. Compensatory
mitigation plans shall be submitted to the Division for written approval as required in those
protocols. The mitigation plan must be implemented and/or constructed before any impacts
occur on site. Alternatively, the Division will accept payment into an in-lieu fee program or a
mitigation bank. In these cases, proof of payment shall be provided to the Division before
any impacts occur on site.

13. All temporary fill and culverts shall be removed and the impacted area returned to natural
conditions within 60 days of the determination that the temporary impact is no longer
necessary. The impacted areas shall be restored to original grade, including each stream’s
original cross sectional dimensions, plan form pattern, and longitudinal bed and bed profile,
and the various sites shall be stabilized with natural woody vegetation (except for the
approved maintenance areas) and restored to prevent erosion.

14. All temporary pipes/ culverts/ riprap pads etc, shall be installed in all streams as outlined in
the most recent edition of the North Carolina Sediment and Erosion Control Planning and
Design Manual or the North Carolina Surface Mining Manual so as not to restrict stream flow
or cause dis-equilibrium during use of this General Certification.

15. Any riprap required for proper culvert placement, stream stabilization, or restoration of
temporarily disturbed areas shall be restricted to the area directly impacted by the approved
construction activity. All rip-rap shall buried and/or "keyed in" such that the original stream
elevation and streambank contours are restored and maintained. Placement of rip-rap or
other approved materials shall not result in de-stabilization of the stream bed or banks

upstream or downstream of the area.

16. Any rip-rap used for stream stabilization shall be of a size and density so as not to be able to
be carried off by wave, current action, or stream flows and consist of clean rock or masonry
material free of debris or toxic pollutants. Rip-rap shall not be installed in the streambed
except in specific areas required for velocity control and to ensure structural integrity of bank

stabilization measures.

17. A one-time application of fertilizer to re-establish vegetation is allowed in disturbed areas
including riparian buffers, but is restricted to no closer than 10 feet from top of bank of
streams. Any fertilizer application must comply with all other Federal, State and Local

regulations.

Water Quality Certification No. 3883
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18. If an environmental document is required under the National or State Environmental Policy
Act (NEPA or SEPA), then this General Certification is not valid until a Finding of No
Significant Impact (FONSI) or Record of Decision (ROD) is issued by the State
Clearinghouse.

19. In the twenty (20) coastal counties, the appropriate DWQ Regional Office must be contacted
to determine if Coastal Stormwater Regulations will be required.

20. This General Certification does not relieve the applicant of the responsibility to obtain all other
required Federal, State, or Local approvals.

21. The applicant/permittee and their authorized agents shall conduct all activities in a manner
consistent with State water quality standards (including any requirements resulting from
compliance with §303(d) of the Clean Water Act), and any other appropriate requirements of
State and Federal Law. If the Division determines that such standards or laws are not being
met, including failure to sustain a designated or achieved use, or that State or Federal law is
being violated, or that further conditions are necessary to assure compliance, then the
Division may reevaluate and modify this General Water Quality Certification.

22. When written authorization is required for use of this certification, upon completion of all
permitted impacts included within the approval and any subsequent modifications, the
applicant shall be required to return the certificate of completion attached to the approval.
One copy of the certificate shall be sent to the DWQ Central Office in Raleigh at 1650 Mail
Service Center, Raleigh, NC, 27699-1650.

23. Additional site-specific conditions, including monitoring and/or modeling requirements, may
be added to the written approval letter for projects proposed under this Water Quality
Certification in order to ensure compliance with all applicable water quality and effluent

standards.

24. This certification grants permission to the director, an authorized representative of the
Director, or DENR staff, upon the presentation of proper credentials, to enter the property
during normal business hours.

This General Certification shall expire on the same day as the expiration date of the
corresponding Nationwide and/or Regional General Permit. The conditions in effect on the date
of issuance of Certification for a specific project shall remain in effect for the life of the project,
regardless of the expiration date of this Certification.

Non-compliance with or violation of the conditions herein set forth by a specific project may result
in revocation of this General Certification for the project and may also result in criminal and/or civil

penalties.

The Director of the North Carolina Division of Water Quality may require submission of a formal
application for Individual Certification for any project in this category of activity if it is determined
that the project is likely to have a significant adverse effect upon water quality, including state or
federally listed endangered or threatened aquatic species, or degrade the waters so that existing
uses of the wetland or downstream waters are precluded.

Water Quality Certification No. 3883
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Public hearings may be held for specific applications or group of applications prior to a
Certification decision if deemed in the public's best interest by the Director of the North Carolina

Division of Water Quality.
Effective date: March 18, 2012
DIVISION OF WATER QUALITY

By

)
227 Gi7. PV g 4 e

Charles Wakild, P.E.

Director

History Note: Water Quality Certification (WQC) Number 3883 issued March 19, 2012 replaces
WQC Number 3687 issued November 1, 2007; WQC Number 3624 issued March 19, 2007, WQC
Number 3494 issued December 31, 2004; and WQC Number 3376 issued March 18, 2002. This
General Certification is rescinded when the Corps of Engineers reauthorizes any of the
corresponding Nationwide and/or Regional General Permits or when deemed appropriate by the
Director of the Division of Water Quality.

Water Quality Certification No. 3883
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SECTION .2300 - GENERAL PERMIT FOR REPLACEMENT OF EXISTING BRIDGES AND CULVERTS IN
ESTUARINE WATERS, ESTUARINE AND PUBLIC TRUST SHORELINES, PUBLIC TRUST AREAS, AND
COASTAL WETLANDS

1SANCAC07H .2301 PURPOSE

A general permit for replacement of existing bridges and culverts in estuarine waters, estuarine and public trust
shorelines, public trust areas, and coastal wetlands shall be obtained pursuant to the rules in 15A NCAC 7J .1100 and
this Section to replace existing bridges and culverts in estuarine water, estuarine and public trust shorelines, public trust
areas and coastal wetland AECs.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124;
Eff. June 1, 1996,
Amended Eff. August 1, 2000.

1SANCAC07H 2302 APPROVAL PROCEDURES

(a) The applicant shall contact the Division of Coastal Management (Division) and provide:
(1) information on site location, project description, and his or her name, address and telephone number;
(2) adated plat(s) showing existing and proposed development; and
(3) confirmation that:

(A) a written statement has been obtained and signed by the adjacent riparian property owners
indicating that they have no objections to the proposed work; or
B) the adjacent riparian property owners have been notified by certified mail of the proposed

work. Such notice shall instruct adjacent property owners to provide any comments on the
proposed development in writing for consideration by permitting officials to the Division of
Coastal Management within 10 days of receipt of the notice and indicate that no response
shall be interpreted as no objection. Division staff shall review all comments. If the Division
determines that:
(i) the comments are relevant to the potential impacts of the proposed project; and
(i) the permitting issues raised by the comments require a more detailed review, then the
Division shall notify the applicant that he or she shall be required to submit an
application for a major development permit.
(b) Approval of individual projects shall be acknowledged in writing by the Division of Coastal Management and the
applicant shall be provided a copy of this Section. Construction authorized by this permit shall be completed within two
years of permit issuance or the general authorization shall expire and a new permit shall be required to begin or continue
construction. For North Carolina Department of Transportation projects identified in the Transportation Improvement
Program this permit shall not expire pursuant to G.S. 136-44.7B.
(¢) No work shall begin until an onsite meeting is held with the applicant and a Division of Coastal Management
representative.  Written authorization to proceed with the proposed development shall be issued during this visit if the
Division representative finds that the application meets all the requirements of this Subchapter.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124;
Eff. June 1, 1996;
Amended Eff. May 1, 2010.

1SANCAC 07H .2303 PERMIT FEE
The applicant shall pay a permit fee of four hundred dollars ($400.00). This fee shall be paid by inter-departmental fund
transfer, check or money order made payable to the Department of Environment and Natural Resources.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-119; 1134-119.1; 1134-124;
Eff June 1, 1996,
Amended Eff. May 1, 2010; September 1, 2006; August 1, 2000.

1SANCAC07H .2304 GENERAL CONDITIONS

(a) Projects authorized by this permit shall be demolition, removal, and replacement of existing bridges and culverts
along the existing alignment and conforming to the standards in this Rule. This permit shall be applicable only to single
bridge and culvert projects and shall not authorize temporary fill causeways or temporary bridges that may be associated
with bridge replacement projects.

(b) The permittee shall allow authorized representatives of the Department of Environment and Natural Resources
(Department) to make periodic inspections at any time deemed necessary in order to ensure that the activity being
performed under authority of this general permit is in accordance with the terms and conditions prescribed in this Rule.
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(c) This general permit shall not be applicable to proposed construction where the Department determines that
authorization may be warranted, but that the proposed activity might significantly affect the quality of human
environment or unnecessarily endanger adjoining properties.

(d) This general permit shall not be applicable to proposed construction where the Department determines that the
proposed activity would have significant adverse impacts on water quality or historic, cultural, scenic, fisheries, or
recreational resources. '

(e) This permit shall not eliminate the need to obtain any other required state, local, or federal authorization.

(f) Development carried out under this permit shall be consistent with all local requirements, AEC rules, and local land
use plans.

(g) This permit shall not apply to projects that require work channels.

(h) Review of individual project requests shall be coordinated with the Division of Marine Fisheries (DMF) and the
Wildlife Resources Commission (WRC). This may result in a construction moratorium during periods of significant
biological productivity or critical life stages as determined by the WRC and DMF.

(i) Development under this permit shall be carried out within Department of Transportation (DOT) right-of-ways or on
lands under the ownership of the applicant in the case of a non-DOT project.

(j) Bridge and culvert replacements shall be designed to minimize any adverse impacts to potential navigation or use of
the waters by the public.

(k) This permit shall apply only to projects involving replacement of bridges and culverts currently serving their
intended function.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124;
Eff June 1, 1996;
Amended Eff. May 1, 2010.

1SANCAC07H .2305 SPECIFIC CONDITIONS
(a) This general permit is applicable to bridge replacement projects spanning no more than 400 feet of estuarine water,
public trust area, and coastal wetland AECs.
(b) Existing roadway deck width shall not be expanded to create additional lanes, with the exception that an existing one
lane bridge may be expanded to two lanes where the Department of Environment and Natural Resources determines that
authorization is warranted and the proposed project does not significantly affect the quality of the human and natural
environment or unnecessarily endangers adjoining properties.
{c) Replacement of existing bridges with new bridges shall not reduce vertical or horizontal navigational clearances.
(d) All demolition debris shall be disposed of landward of all wetlands and the normal water level (NWL) or normal
high water (NHW) level (as defined in 15A NCAC 07H .0106), and shall employ soil stabilization measures to prevent
entry of sediments in the adjacent water bodies or wetlands.
(e) Bridges and culverts shall be designed to allow passage of anticipated high water flows.
(f) Measures sufficient to restrain sedimentation and erosion shall be implemented at each site.
(g) Bridge or culvert replacement activities involving excavation or fill in wetlands, public trust areas, and estuarine
waters shall meet the following conditions:
(1) Replacing bridges with culverts shall not be allowed in primary nursery areas as defined by the Marine
Fisheries or Wildlife Resources Commissions.
(2) The total area of public trust area, estuarine waters, and wetlands to be excavated or filled shall not exceed
2,500 square feet except that the coastal wetland component shall not exceed 750 square feet.
(3) Culverts shall not be used to replace bridges with open water spans greater than 50 feet.
(4) There shall be no temporary placement or double handling of excavated or fill materials within waters or
vegetated wetlands.
(5) No excavated or fill material shall be placed in any wetlands or surrounding waters outside of the alignment of
the fill area indicated on the work plat(s).
(6) All excavated materials shall be confined above NWL or NHW and landward of any wetlands behind dikes or
other retaining structures to prevent spill-over of solids into any wetlands or surrounding waters.
(7) No bridges with a clearance of four feet or greater above the NWL or NHW shall be allowed to be replaced
with culvert(s) unless the culvert design maintains the existing water depth, vertical clearance and horizontal
clearance.
(8) Ifa bridge is being replaced by a culvert(s) then the width of the waterbody shall not be decreased by more than
40 percent.
(9) All pipe and culvert inverts placed within the Public Trust or the Estuarine Waters AECs shall be buried at least
one foot below normal bed elevation to allow for passage of water and aquatic life. Culverts placed in wetlands are
not subject to this requirement.

History Note:  Authority G.S. 1134-107; 1134-118.1; 1134-124;

Eff June 1, 1996;
Amended Eff. May 1, 2010.
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SECTION .1600 - GENERAL PERMIT FOR THE INSTALLATION OF AERIAL AND SUBAQUEOUS
UTILITY LINES WITH ATTENDANT STRUCTURES IN COASTAL WETLANDS: ESTUARINE WATERS:
PUBLIC TRUST WATERS AND ESTUARINE SHORELINES

15SANCAC07H .1601  PURPOSE

A permit under this Section shall ailow for the installation of utility lines both acrially and subaqueously in the coastal
wetland, estuarine water, public trust arcas and estuarine and public trust shoreline AECs according to the authority provided
in Subchapter 71 .1100 and according rules in this Section. This general permit shall not apply to the occan hazard AECs.

History Note: Authority G.S. 113-229(c1); 1134-107(aj(b); 113A-113(b); 1134-118.1;
Eff. March 1, 1985,
Amended Eff. August 1, 2000; August 1, 1998.

15A NCAC 07H .1602 APPROVAL PROCEDURES

(a) The applicant must contact the Division of Coastal Management and complete an application form requesting approval for
development. The applicant shall provide information on site location, dimensions of the project area, and his name and
address.

(b) The applicant must provide:

(hH confirmation that a written statement has been obtained signed by the adjacent riparian property owners
indicating that they have no objections to the proposed work; or
(2) confirmation that the adjacent riparian property owners have been notified by certified mail of the proposed

work. Such notice should instruct adjacent property owners to provide any comments on the proposed
development in writing for consideration by permitting officials to the Division of Coastal Management
within ten days of receipt of the notice, and, indicate that no response will be interpreted as no objection.
DCM staftf will review all comments and determine, based on their relevance to the potential impacts of the
proposed project, if the proposed project can be approved by a General Permit. If DCM staff finds that the
comments are worthy of more in-depth review, the applicant will be notified that he must submit an
application for a major development permit.
(¢) No work shall begin until an on-site meeting is held with the applicant and appropriate Division of Coastal Management
representative so that the utility line alignment can be appropriately marked. Written authorization to proceed with the
proposed development will be issued during this visit. Construction on the utility line must begin within twelve months of
this visit or the general authorization expires.

History Note: Authority G.S. 113A4-107(a)(b); 113A-113(b); 113A4-118.1; 1134-229(cl);
Eff. March [, 1985;
Amended Eff. January 1, 1990.

15A NCAC07H .1603 PERMIT FEE
The applicant shall pay a permit fec of four hundred dollars ($400.00) by check or money order payable to the Department.

History Note:  Authority G.S. 1/3-229(c1); 1134-107; 113A-113(b); 1134-118.1; 1134-119; 1134-119.1;
Eff March 1, 1985;
Amended Eff. September 1, 2006; August 1, 2000; March 1, 1991,

15ANCACO07H .1604 GENERAL CONDITIONS

(a) Utility lines for the purpose of this general permit or any pipes or pipelines for the transportation of potable water,
domestic sanitary sewage, natural gas, and any cable, line, or wire for the transmission, for any purpose, of electrical energy,
telephone and telegraph messages, and radio and television communication.

(b) There must be no resultant change in preconstruction bottom contours. Authorized fill includes only that nceessary to
backfill or bed the utility line. Any excess material must be removed to an upland disposal area.

(¢) The utility line crossing will not adversely affect a public water supply intake.



(d) The utility line route or construction method will not disrupt the movement of those species of aquatic life indigenous to
the waterbody. '

(¢) Individuals shall allow authorized representatives of the Department of Environment, Health, and Natural Resources to
make periodic inspections at any time necessary to cnsure that the activity being performed under authority of this general
permit is in accordance with the terms and conditions prescribed herein.

(f) This general permit will not be applicable to proposed construction where the Departinent has determined, based on an
initial review of the application, that notice and review pursuant to G.S. 113A-119 is necessary because there are unresolved
questions concerning the proposed activity=s impact on adjoining properties or on water quality; air quality; coastal wetlands;
cultural or historic sites; wildlife; fisheries resources; or public trust rights.

(g) This permit does not eliminate the need to obtain any other required state, local, or federal authorization, nor, to abide by
regulations adopted by any federal or other state agency.

(h) Development carried out under this permit must be consistent with all focal requirements, AEC guidelines, and local Land
Use Plans current at the time of authorization.

History Note: Authority G.S. 113-229(c1); 1134-107(a)(b); 1134-113¢h); 1134-118.1;
Lff March 1, 1985;
Amended Eff. Moy 1, 1990,
RRC Objection due to ambiguiry I/ May 19, 1994;
Amended Eff. August 1. 1998, Julv 1, 1994

15A NCAC 07H .1605  SPECIFIC CONDITIONS
Proposed utility line installations must meet each of the following specific conditions to be cligible for authorization by this
general permit:

(1) All domestic sanitary sewer line requests must be accompanied by a statement of prior approval from the
NC Division Water Quality.

(2) All spoils which are permanently removed must be placed on a high ground disposal site and stabilized so
as not to return to waters, marsh or other wetlands.

3) Any additional backfill material required must be clean sand or rock free of organic matter.

(4 Cuts through wetlands nust be minimized.

(%) Finished grades or subaqueous or wetland crossing must be returned to preproject contours.

(6) There can be no work within any productive shellfish beds.

(7 No excavation or filling activitics will be permitted between April 1 and September 30 of any year within
any designated primary nursery arca.

(8) Subaqueous lines must be placed at a depth of six feet below the project depth of federal projects. In other
arcas they will be installed at a minimum depth of two feet below the bottom contour.

9) The minimum clearance for acrial communication lines or any lines not transmitting electricity will be 10°
abovec the clearance required for bridges in the vicinity.

(10) The minimum clcarance for acrial electrical transmission lines shall be consistent with those established by
the US Army Corps of Engincers and US Coast Guard.

(11 The installation of a utility linc on pipe bents or otherwise above the elevation of mean high or mean

ordinary water must be of sufficient height to allow for traditional navigation in the water body.
Additionally the utility line must not interfere with the waterflow of normal or flood waters.
12 Natural gas lincs must not exceed 11 inches in diameter.
O

History Note: Authority G.S. 113-229(c1); 113A-107(a(h); 17134-113(b); 113A4-118.1;
Eff: March ], 1985,
Amended Eff. August 1, 1998.
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