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PRE-DEVELOPMENT AGREEMENT
North Carolina Turnpike Authority -- Mid-Currituck Bridge Prbject

Pre-Development Agreement

This Pre-Development Agreement (this “Agreement”) is made and entered into as of
April 29, 2009 (“Agreement Date”), by the North Carolina Turnpike Authority (“NCTA”),
an agency of the State of North Carolina and The Currituck Development Group, LLC, a

Delaware limited liability company (“Developer”).
RECITALS

A. NCTA was created by the North Carolina General Assembly by the Act to
Authorize Public Toll Roads And Bridges .in North Carolina and the Creation of a
Turnpike Authority in North Carolina General Statute 136 89.180, et seq. (the “Enabling
Laws”), to accelerate the implementation of needed transportation improvements by

funding specifically identified projects with tolls.

B. NCTA is authorized by the North Carolina General Assembly under the
Enabling Laws to study, plan, develop, design, establish, purchase, construct, operate
and maintain certain Turnpike Projects, including the Mid-Currituck Bridge (as further

described in Appendix B, the “Project”).

C. Pursuant to N.C.G.S. 136-89.183(a)(17), NCTA is authorized to enter into
agreements with private entities for the purpose of financing the cost of acquiring,

constructing, equipping, operating or maintaining turnpike projects.

D. Pursuant to N.C.G.S 136-89.194(c), NCTA is authorized to utilize
alternative contracting methods for an individual project if NCTA determines that the
alternative method is-in the public interest, NCTA provides for a competitive proposal
process to the extent possible, and the alternative method provides for reasonable

compliance with DBE requirements.

E. On November 14, 2007, the Board authorized NCTA to seek qualifications

from private sector firms for developing the Project as a public-private partnership.
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F. On June 2, 2008, pursuant to the Enabling Laws, NCTA issued a Request
for Qualifications (“RFQ”) from firms desiring to participate in a long-term strategic

partnership with NCTA with respect to the Project.

G. On September 29, 2008, NCTA issued a Request for Proposals relating to
the Project to the proposers short-listed based on NCTA's evaluation of Statements of
Qualifications delivered to NCTA on June 30, 2008 in response to the RFQ.

H. On November 18, 2008, NCTA received a number of proposals for the
Project, including a proposal from Currituck Development Group (“*CDG”) who formed
the special purpose entity of Developer for the purpose of entering into and carrying out

the obligations of this Agreement.

I On December 11, 2008, NCTA selected CDG’s Proposal (“Proposal”) for
the negotiation of a pre-development agreement to develop the Project; subject to

satisfaction of certain terms and conditions.

J. On January 21, 2009 the Board approved the selection of CDG as the

selected proposer for negotiations of this Agreement.

K. Developer's obligations under this Agreement are guaranteed by ACS

Infrastructure Development, Inc., the sole member of Developer (the “Guarantor’).

L. The Concession Agreement described herein, with respect to the final
design, construction, finance, operation and maintenance of the Project, is contingent

on the inclusion of the Project in NCTA’s choice of build alternatives, if any, in the ROD.

M. If the final EIS and ROD do not include the Project or the ROD is not
issued on or before December 2010, NCTA and Developer each have the right to

terminate this Agreement, as more fully described in Section 13.3. "

N. On March 18, 2009, the Board approved the execution of this Agreement.

North Carolina Turnpike Authority 2 Mid-Currituck Bridge Project
Mid-Currituck PDA (final) (5) : :



NOW, THEREFORE, in consideration of the terms, conditions, covenants and
performance contained herein, including the appendices attached hereto and made a
part hereof, the Parties hereto agree as follows:

1. Background
1.1 Definitions

Appendix A sets forth the meanings of capitalized terms used in this

Agreement.

1.2 Public-Private Partnership

The Parties intend to pursue a highly cooperative and collaborative effort to
engage Developer’'s innovation, private sector resources, entrepreneurial skills, risk
sharing capabilities, management capabilities and technical and financial expertise, and
to engage NCTA’s governmental authority, planning capabilities, risk sharing
capabilities, management capabilities and technical and financial expertise, to bring the

Project to fruition.
1.3 Phases
1.3.1  The relationship is expected to proceed in phases.

1.3.2 This Agreement governs the first phase (“Pre-Development Phase”),
and is intended to provide the framework for a long-term relationship between NCTA
and Developer to analyze, identify, plan, develovp, design, construct, maintain, operate
and/or finance the Project. This Agreement does not establish, and shall not be

construed as, a legal partnership between NCTA and Developer.

1.3.3 During the Pre—DeveIdpment Phase, the Parties will work to advance
certain Project elements including the environmental and permitting processes,
feasibility studies, financial planning and engineering to the point needed to enter into
the next phase of the Project. The Pre-Development Phaée will include milestones that

reflect key decision points in the development of the Project.
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1.3.4 Upon completion of the Phase 1A Services and deliverables described
in Appendix E, including the technical feasibility assessment, Cost Assessments, traffic
and revenue studies and preliminary value for money assessment, Developer and
NCTA shall make a preliminary assessment of the financial feasibility of the Project
(the “Financial Feasibility Assessment”). If the Financial Feasibility Assessment results
in an agreement between the Parties that the Project is likely to be financially feasible
and the value for money analysis indicates that private financing provides more value
than traditional public financing, and a ROD is issued that includes the Project, subject
to any modification provided in Section 1.5.3.3, Déveloper shall commence the

~ Services to be performed in Phase 1B.

1.3.5 - If the Project is determined by NCTA, in its discretion, to be consistent
With the improvement concepts in the final EIS and ROD, then NCTA intends to
negotiate a new agreement with Developer (“Concession Agreement”) to govern the
second phase (*Concession Period”). The Concession Period will include finance,
design, construction, operations and maintenance. If the Project is determined by
NCTA, in its discretion, not to be consistent with the improvement concepts in the final
EIS and RQOD, then NCTA may terminate this Agreement without negotiating the

Concession Agreement.

1.4 Agreement Documents

This Agreement consists of the entire agreement between NCTA and
Developer with respect to the Project. All of the Appendices and the Proposal are

incorporated into this Agreement by this reference.

1.5 Environmental and Land Use Process

1.5.1 NCTA'’s Rights and Responsibilities

1.5.1.1 The identification of a preferred alternative is exclusively
within the control and decision-making authority of NCTA, in conjunction with FHWA as
the lead federal agency for NEPA. Nothing in this Agreement shall in any manner limit

the full discretion that NCTA will exercise in conducting its environmental review and
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preparing the environmental documents for the Project, including the unfettered
discretion of NCTA and FHWA as the lead federal agency for NEPA to choose a no-

build alternative for the Project.

1.5.1.2  Until the environmental documentation is completed and a
Record of Decision (ROD) is entered for the Project, all references to a Project are

understood to mean a potential Project.

1.5.2 Developer's Rights and Responsibilities

As part of the Services, Developer may provide engineering, technical and other
support services to NCTA and to any consultants retained by NCTA to prepare the
environmental review documents and/or other services. Developer is expressly
prohibited from performing services that would violate conflict of interest rules under
NEPA regarding the preparation, review, revision and decisions on scope and content
of draft and final environmental review documents. To the extent NCTA and Developer
mutually determine and agree that the services to be performed by Developer would
violate the conflict of interest rules under NEPA, Deveioper shall have no obligation to

perform such services.

1.5.3 Selection of No-Build or Substantially Different Alternative

1.5.3.1 Developer understands and acknowledges the possibility
that the NEPA ‘process may result in a no-build alternative, or a project description or
alignment that differs from the description and alignment designated in Appendix B.

Except as set forth in Section 1.5.3.3 below, nothing contained in this Agreement shall

commit NCTA or Developer to any Project alternative.

1.5.3.2 If a no-build alternative, or an alternative that does not

include (a) the Project, or (b) the alternative described in Section 1.5.3.3 below, is

selected for development, then this Agreement will terminate. See Section 13.3.

1.5.3.3 The alternatives being considered in the NEPA studies
include those referred to as “ER2”, “MCB2” and “MCB4”. The Project, as described in
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Appendix B, is “MCB4.” If at any time, MCB2 becomes the proposed alternative or the
selected alternative, Developer and NCTA will negotiate in good faith to mutually agree.
on appropriate changes to the definition of the Project set forth in Appendix B and the
scopes of work set forth in Appendix E, including pricing for deliverables and Progress

Milestone deadlines, in accordance with Section 5.3, below.

1.5.4 Key Personnel

Developer acknowledges and agrees that NCTA selected Developer, in part,
because of the special qualifications of Developers Key Personnel. In particular,
NCTA, through this Agreement is engaging the expertise, experience, judgment and
personal attention of those persons listed in Appendix F (collectively, the “Key
Personnel” or individually, a “Key Person”). Each Key Person shall be in place for
sufficient duration to accomplish the task or tasks required under this Agreement. Each
Key Person shall not delegate performance of any management poWers and/or other
responsibilities he/she is requiréd to provide under this Agreement to another of -
Developers personnel without first obtaining the prior written consent of NCTA.
Further, Developer shall not re-assign or transfer any Key Person to other duties or
positions such that the Key Person is no longer available to provide NCTA with his/her
expertise, experience, judgment and personal attention under this Agreement, without
first obtaining NCTA's prior written consent to such re-assignment or transfer.
Developer shall promptly notify NCTA in writing of any resignation, termination for
cause, disability or death of any Key Person and the proposed changes to such Key
Person. NCTA shall have the right to interview, review the qualifications of and accept
or not accept the proposed replacement(s) for the Key Person, such acceptance not to
be unreasonably withheld, delayed or denied. Any accepted substitute or replacement
for a Key Person shall be deemed to be a Key Person under this Agreement. NCTA
shall have the right to access liquidated damages in the amount of $100,000 with
respect to any change to the Project Manager, Design Manager, Construction Manager
or Regulatory Manager made by Developer without prior NCTA approval; provided,
however, if Developer notifies NCTA in writing of ahy such resignation, disability or

death of said Project Manager, Designh Manager, Construction Manager or Regulatory
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Manager, liquidated damages shall not apply unless NCTA has disapproved the
requested replacement within 15 calendar days of the written notice and Developer has

not promptly replaced such person with a replacement reasonably acceptable to NCTA. |
Failure of Developer to obtain prior NCTA approval (or deemed approval in accordance
with the preceding sentence) in a change to a Key Person is a Developer Default under

Section 12.1, subject to the applicable cure period.

Developer further acknowledges and agrees that these damages would be
difficult and impracticable to measure and prove, are incapable of accurate
-measurement because of, among other things, the unique nature and qualifications of
the Key Personnel for the Project, and the unavailability of a substitute for those Key
Personnel. The amount of liquidated damages stated herein represent good faith

estimates and evaluations as to the actual potential damages that NCTA would incur as

a result of Developer's failure to satisfy the obligations under this Section 1.5.4, and do
not constitute a penalty. Developer agrees to such liquidated damages in order to fix
and limit the damages owed by Devleloper with respect to such Developer Default and
to avoid later disputes over what amount of damages are properly chargeable to

Developer.
2. Closing Documents

Developer shall deliver the following documents (the “Closing Documents”) to
NCTA and NCTA will accept such documents as a condition precedent to the

effectiveness of this Agreement:

J Evidence of authorization to execute this Agreement and the Guaranty, in
‘the form of certified resolutions of the governing bodies of Developer and
its Equity Member expressly stating Developer's authorization to execute
this Agreement; and a certified resolution of the governing body of
Guarantor expressly stating Guarantor's authorization to execute the

guaranty;

. The insurance policies, endorsements, and/or certificates required under
Section 7;
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. Evidence that Developer, its Equity Member, and other identified
Subcontractors hold all licenses required as of the Agreement Date
necessary to perform the Services;

o A cetrtificate of good standing from the Secretary of State of Delaware and
a certificate of authority to transact business from the North Carolina
Secretary of State, each dated no earlier than 30 calendar days before
the Agreement Date for Developer and its Equity Member;

. A favorable written opinion from counsel for Developer and Guarantor,
which counsel shall be approved by NCTA (which may be in-house or
outside counsel, provided that the enforceability opinion shall be provided
by an attorney licensed in the State), in substantially the form attached
hereto as Appendix H (Form of Opinion of Counsel);

. A favorable executed form of Appendix J (Execution of Bid, Noncollusion
Affidavit and Debarment Certification); and

o An executed form of guaranty in substantially the form attached hereto as
Appendix L (Form of Guaranty).

3. Performance of Services -- Developer Obligations and Rights

3.1 Scope of Services

Developer shall perform the services set forth in Appendix E (the “Services”)
and summarized in this Section 3 by the Progress Milestone deadlines set forth on
Appendix E (as such deadlines may be extended in accordance with the terms hereof).
To the extent there is an inconsistency between this Section 3 and the provisions in
Appendix E, the provisions in Appendix E shall apply and be enforceable under this
Agreement. In no event shall the provisions of this Section 3 be interpreted to create
new obligations or expand the scope of Services described in Appendix E. Under
Appendix E, the Services are divided between Phase 1A and Phase 1B. For the
avoidance of doubt, notwithstanding the completion date of all Phase 1A Services,
Developer shall have no obligation to commence Phase 1B Services prior to the

issuance of the ROD and a determination by both Parties after the Financial Feasibility
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Assessment that the Project is likely to be financially feasible. Notwithstanding the
foregoing, the amounts and descriptions set forth in Appendices D and E (and this
Section 3) with respect to Phase 1B Progress Milestone Compensation and Phase 1B

Services (and maximum termination compensation pursuant to Section 13.1.5) are only

intended to be conceptual and will be negotiated and finalized by the Parties prior to the

commencement of Phase 1B.
3.2 Coordination

Developer will be required to coordinate with certain third-parties in performing
the Services, including, without limitation, coordination with mapping and field

authorities,'FHWA, NCDOT, Environmental Agencies, EEP and universities.

3.3 Financing Plan

NCTA and Developer will work together to determine the Project’s financial
feasibility and develop a finance plan to be approved by NCTA for the Project
(“Financing Pian”) with a value for money analysis, as more particularly described in
Appendix E. The Financing Plan shall also provide for a reasonable rate of return on
private financing. There shall be no requirement of NCTA or other State financial
participation in the Project, except as otherwise specifically agreed to by NCTA;
provided, however, that in determining financial feasibility of the Project, such Financing
Plan may analyze the need for NCTA or other State financial participation in the
Project.

Pursuant to Appendix E, Déveloper shall prepare both preliminary and final
value for money assessments during Phase 1A, which define the initial base case of
the Project, the legal and institutional framework necessary for the development of the
Project, and additional elements needed to ensure the feasibility of the Project,
including optimization of the Project using financial tools and NCTA's payment
structure.

34 Costing Plan

During the Pre-Development Phase, Developer will prepare a costing plan for

the Project (“Costing Plan”), which will include sufficient detail to develop the Finaricing
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Plan. The Costing Plan will include drawings in sufficient detail so that construction
quantities, right of way requirements, utility impaéts and constructability issues
necessary for Developer to establish a final firm fixed price to be set forth in the
Concession Agreement (during the negotiations of the final Concession Agreement)
that can be developed and verified independently by NCTA. The Costing Plan and
other cost estimating materials will be utilized for the Open Book Basis negotiations for
Developer's compensation and scope of work during the Concession Period. As part of
these negotiations, Developer shall be prepared to share all information related to
quantity development, unit price estimates, estimate assurnptions, right of way
estimates, utility impact/relocation estimates, Construction Methodologies, lay down
areas, location of key construction materials (asphalt plants, borrow pits, concrete batch
plants, casting yards, etc.), pricing methodologies, logistical issues, applicable risks,
contingencies, mark-ups, profit margins, mobilization costs, maintenance of traffic
costs, escalations and any other factor utilized to develop or support the firm fixed
price. If Developer is unable to obtain mark-ups and profit margins from its
Subcontractors, then Developer shall provide a certification to NCTA (a) that Developer
is paying the stated amount to the Subcontractor without discount or set-off, and (b)
that Developer is not receiving a discount from the Subcontractor for work on other
projects. In addition, Developer shall demonstrate that the Subcontractor’s prices are
at market by providing any of the following: (i) various bids that Developer received from
potential subcontractors bidding for such work, (ii) a comparison of the price charged for
such work to similar work performed for a State agency under prior or existing
contracts, or (iii) a certificate from such Subcontractor that the price being charged is
commercial and not in excess of the prices such Subcontractor is charging to its other

customers.

During Phase 1A, Developer will provide a Cost Assessment of quantities, a
Cost Assessment construction schedule, and Cost Assessment detail sheets.

Developer shall provide the Costing Plan during Phase 1B.

NCTA acknowledges and agrees that the Costing Plan contains confidential

and proprietary information of Developer and its Subcontractors. Accordingly, such
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confidential information will be maintained by NCTA in strict confidence and only

disclosed as required by Law.

3.5 Design

3.5.1 Design Services - General

Developer shall prepare a design package, for NCTA approval, that will include
sufficient detail to develop the Costing Plan. The design package shall be in
accordance’ with all applicable guidelines and regulations, and shall include the key

elements outlined in Appendix E.

Developer shall establish the design providing opportunities to use local
materials. The design shall also include a commitment to recycling, which goes beyond

the use of only the on-site materials.

The initial design Services will include the following key elements, as more

particularly described in Appendix E:

° Review and revision of existing design criteria for each major feature
of the Project and review of the alternatives;

° Environmental analysis of the Project’s right of way limits;

° Development of conceptual design plans for the alternatives;

e  Performance of an access management study and traffic analysis;

° Ana|ysi's and preparation of coastal engineering design criteria;

° Development of bridge design for the selected Project alternative;
and

° Research of local and regional recycling and reuse markets for use

in the Project.

During Phase 1A, Developer will provide numerous deliverables, including

without limitation, an alternative review memo, design criteria and conceptual plans, as
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well as, access management reports, traffic analysis reports, a coastal engineering and
sea level rise study, and various zero-waste matrices and technical memoranda.
During Phase 1B, Developer will provide a set of deliverables, including without
limitation, preliminary roadway plans, a conceptual ITS and communications plan, an
aesthetic/green design plan, conceptual lighting design, landscaping and signing plans,
a preliminary design noise analysis, a preliminary toll facility design plan, preliminary

bridge plans, and a design exception checklist.

3.5.2 Hydrologic/Hydraulic Design and Services

Developer shall verify existing drainage structures and existing land use to
define surface drainage flow patterns and develop a general Project drainage scheme.
In addition, Developer shall attend TEAC meetings to discuss bridging options and
" coordinate with various agencies and staff during the development of the preliminary

hydraulic design.

3.5.3 Phase 1A and 1B Design Services

Ddring Phase 1A, Developer shall provide conceptual hydraulic design plans, a
conceptual erosion and sediment control plan, and a conceptual stormwater design.
During Phase 1B, Developer shall provide a preliminary bridge survey report, a

preliminary drainage design, and a preliminary erosion and sediment control plan.

3.5.4  Project Feasibility Report

Developer shall evaluate the feasibility of the Project based on environmental,
design, and construction factors. During Phase 1A, Developer shall provide a technical
assessment of the Project based on data from the Project. During Phase 1B,
Developer shall first provide a draft Project feasibility report to NCTA including the three
above-listed factors, and later shall produce an updated and final Project feasibility

report for NCTA approval.

3.5.5 General Data Collection
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Developer shall provide supplemental survey field data for the Project as
mutually determined to benefit the development of the Project, including, without
limitation, establishing GPS points, contacting property owners prior to surveying,
performing a baseline traverse to be used for pavement locations and miscellaneous
staking. During Phase 1A, Developer shall provide Project control data, DGN and

section data, and geotechnical location data.
3.6 Utilities

Developer shall prepare a utility relocation plan, for NCTA approval, that will
include sufficient detail to develop the Costing Plan. In preparing the utility relocation
plan, Developer shall be responsible for identifying all necessary utility relocations,
coordinating with utility owners on the utility relocations, and determining the cost

responsibility for the utility relocations.

During Phase 1A, Developer shall provide a preliminary utility identification
report, preliminary utility by others plans, and conceptual water, sewer routing plans,
and a utility impact and cost estimate for the recommended alternative. During Phase
1B, Developer will update the preliminary utility identification report for the preferred

alternative and provide a utility impact and cost estimate for the preferred alternative.

3.7 Right of Way

As more patrticularly described in Appendix E, Developer shall prepare right of
way cost estimates, for NCTA approval, that will include sufficient detail to develop the
Costing Plan. Develo'per shall provide all right of way services necessary to ensﬁre
accurate cost estimates and quantified impacts to property owners. In doing so,
Developer shall determine all properties for right of way acquisition and/or easements,
right of way cost estimates for these properties, relocation assessment and relocation
costs. Developer will participate in public hearings and workshops to address

participants’ concerns and questions related to right of way and relocation issues.

During Phase 1A, Developer will provide right of way cost estimates and EIS

relocation reports for the draft EIS, as well as, right of way cost estimates and updated
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EIS relocation reports for the recommended alternative and a preliminary acquisition
schedule. During Phase 1B, Developer will provide right of way cost estimates and
updated EIS relocation reports for the preferred alternative and an updated preliminary

acquisition schedule.
3.8 Geotechnical

Developer shall perform subsurface investigations, Iabdratory testing and
implement a pile load testing program to accurately substantiate the design and Costing
Plan. These Services shall include, without lirnitation, geophysical profiling, initial
subsurface exploration and the interpretation of the profiling results, as well as, pre-
design foundation analysis and load testing for pile types along the selected bridge
alignment. Developer shall perform subsurface investigations and laboratory testing in '
accordance with the NCDOT Geofechnical Unit Guidelines and Procedures Manual.
Developer shall be responsible for obtaining all permits necessary for such subsurface

investigation and pile load testing.

During Phase 1A, Developer shall provide a geophysical profiling report, initial
subsurface exploration results, and a preliminary geotechnical report. During Phase
1B, Developer shall provide supplemental subsurface exploration results, a pre-design
foundation analysis report, pile load testing results, and a preliminary Currituck Sound

foundation report.

3.9 NEPA Assistance

Developer shall support NCTA in conducting analyses, as requested, to assist
with addressing issues that arise during the environmental study process, including, but
not limited to, environmental and design analysis; engineering, traffic, or other technical
studies; financial feasibility and public involvement services, as more particularly set
forth in Appendix E. These Services will include, without limitation: (i) independent
review of draft versions of the environmental documents, along with supporting
technical reports prepared by NCTA and its consultants; (ii) review of Developer

comments to these documents with NCTA,; (iii) preparation of alternative review memo;
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and (iv) environmental analysis of the Project right of way limits. This work may be
. directly related to the Project, as well as other alternatives identified in the Draft EIS.
NCTA and FHWA will retain control and responsibility for the NEPA process.
Developer will assist NCTA in meeting its expedited schedule for the environmental
study and facilitate a seamless transition into Project permitting and design. Developer
will also review the permitting issues and commitments in the NEPA document to the
extent requested by NCTA.

3.10 PMP

Developer shall complete the Project Management Plan (PMP) as required by
the Federal Highway Administration (FHWA) and as required for obtaining a TIFIA loan
from USDOT. This plan must meet the requirements of the Major Projects Provisions -
of Title 23, Section 106(h) of the United States Code. Developer shall provide the PMP
in Phase 1B, as further described in Appendix E. '

3.11 Traffic and Revenue Studies

Developer shall procure the services of an experienced traffic and revenue
consultant who shall produce a study sufficient to support the financing of the Project.
That study, at a minimum, should include a 30-year forecast of traffic by segment, a
projected schedule of tolls, the revenues associated with the estimated tolls and levels
of traffic, a projection of operating costs and a schedule of annual maintenance and
capital replacement expenses. Such study shall be comparable in quélity and in form
and substance to studies that have been acceptable to the USDOT in connection with
their approval of prior TIFIA loans and to bond rating agencies. Developer's Services
shall include, without limitation, a scoping and data collection phase, directed at land
use assessment, users’ “willingness to pay” surveys, as well as, traffic count and
~ journey time surveys, forecasting, and potential tolling options. The Services shall also
include building a traffic model for the immediate study area.

As more particularly described in Appendix E, Developer shall initially provide technical

memoranda on scoping and data collection, real estate market assessment, willingness
to pay surveys, peak and shoulder season surveys, and tolling options, as well as, a

North Carolina Turnpike Authority 15 Mid-Currituck Bridge Project
Mid-Currituck PDA (final) (5)



preliminary traffic and revenue forecast. Developer will later provide a final forecast
report and a final traffic and revenue report. It is understood that Developer’s traffic and
revenue subconsultant producing traffic and revenue forecasts for the Project will
include appropriate disclaimers in accordance with industry best practices in the United
States with respect to its reliance on third party information. The Parties understand
and agree that, consistent with such disclaimers, neither Developer nor its
subconsultants will specifically guarantee or warrant any estimate or projections
contained in the subconsultants report.

3.12 Toll Strategy and Marketing

Developer shall work with NCTA in developing a tolling strategy and marketing
plan for the Project, as more particularly described in Appendix E. Marketing plans and
tolls shall be established by Developer for different market segments in order to
encourage various categories of potential customers to utilize the Project to its fullest

potential.

The toll strategy shall aim to maximize potential revenues while maximizing the
utilization of the Project during peak and off-peak periods. A variety of tolling regimes
shall be considered that encourages local residents to utilize the Project year round and
make it the facility of choice by visitors. Toll rates may depend on such factors as peak
hours, and peak and off peak seasons which can result in the application of variable

rates and discounts for frequent users.

A marketing plan shall address seasonal and daily demand fluctuations, varied
market segments, and an approach for marketing the Project to local citizens and
visitors. When developing a marketing plan for visitors, the plan shall take into
consideration 1) origin and destination of visitors; 2) what form of transportation they will
take to get to their destination; 3) how long visitors will stay; and 4) what is the most
convenient payment plan. A similar plan shall be developed when marketing to local

residents, but with emphasis on travel time savings and payment convenience.

During Phase 1A, Developer shall provide a concept of operations and a

preliminary OPEX/CAPEX model. During Phase 1B, Developer shall provide a
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preliminary system design, a definitive OPEX/CAPEX model, a service level agreement,
and a plan for interfacing with NCTA's toll operations with respect to toll collection,
customer accounts, violations processing and traffic management. Developer shall also

provide a tolling services agreement during Phase 1B if directed by NCTA.

3.13 Operations and Maintenance

As more particularly described in Appendix E, Developér shall prepare an
operations and maintenance plan, for NCTA approval, that will include sufficient detail
to develop the Financing Plan. Developer shall research materials and develop
construction technigues that will result in the long term reduction in cost of
maintenance. Developer will work concurrently with its operations and maintenance
team members to ensure that both the durability and useful life (consistent with best
industry practice) are key factors in the design of all structures and roadways. Various
materials will be researched to increase the quality and durability of the entire Project.
At the end of the Pre-Development Phase, NCTA expects to have a long term

operations and maintenance plan including the following key elements:
e  Security and incident management plan

® Estimate of annual operation and maintenance costs

e  Schedule of major life cycle rehabilitation and reserve maintenance fund
requirements

During Phase 1A, Developer shall provide a preliminary O&M work document, a
description of overall O&M requirements for the Project, preliminary OPEX and CAPEX
budgets, and a preliminary O&M Plan. During Phase 1B, Developer shall provide a
final O&M Plan and final OPEX and CAPEX budgets.

3.14 Regulatory Approvals

As more particularly described in Appendix E, Developer shall be responsible
for developing a plan to effectively obtain all Regulatory Approvals necessary to

implement the Project during the Concession Period. Developer will work with NCTA
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during the Pre-Development Phase to explore and determine opportunities which may
expedite the permitting process once the Concession Agreement is executed.
Throughout the Pre-Development Phase, Developer will work closely with NCTA in
identifying permit requirements associated with the preferred alternative as the NEPA

process progresses.

" During Phase 1A, Developer shall provide a bridge clearance briefing letter, a
permit concept report, approved permits for subsurface exploration, and minutes from
each NCTA meeting and each Environmental Agency coordination meeting. During
Phase 1B, Developer shall provide draft Regulatory Approval applications to NCTA,
approved permits for pile load testing and/or subsurface exploration, and minutes from

each NCTA meeting and each Environmental Agency coordination meeting.

3.15 Environmental Mitigation

As more particularly described in Appendix E, Developer shall work with NCTA
‘during  the Pre-Development Phase to investigate onsite and innovative mitigation
opportunities and develop preliminary mitigation and conceptual monitoring plans, as
needed, that will include sufficient detail to develop the Costing Plan. The scope of
Services include, without limitation, the review of existing mapping, conducting field
reviews of the Project area, and the assessment of potential mitigation for the Maple

Swamp area, as well as coordination with Environmental Agencies, EEP and ECU.

During Phase 1A, Developer shall provide an on-site mitigation field review
technical memorandum, minutes of each NCTA meeting and minutes of each
Environmental Agency coordination meeting, a technical memorandum regarding Maple
Swamp mitigation, an EEP coordination briefing letter, and a conceptual mitigation plan
and cost estimate. During Phase 1B, Developer shall provide a preliminary mitigation
plan, conceptual monitoring plan, if needed, and cost estimate, as well as, minutes of

each NCTA meeting and minutes of each Environmental Agency coordination meeting.

3.16 Construction Plan
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Developer shall work with NCTA to complete a phased construction plan that
will include sufficient detail to develop the Costing Plan. Developer shall evaluate
different construction methods for the Project, including whether to build from above or
below the ground, and shall study the development of unique solutions for the Project’s

foundation, as more particularly described in Appendix E.

During Phase 1A, Developer shall provide a report identifying Construction

Methodologies for the Project, in conjunction with the Cost Assessment.

3.17 Community Involvement

Developer shall participate in community involvement'act'ivities as requested by
NCTA.  These activities will include participation in local public workshops,
communication with Project stakeholders in concert with NCTA staff, and developing
other community outreach efforts to ensure that the Project moves forward with a high
level of community involvement. During Phase 1A, Developer shall participate in public
involvement activities and community outreach activities, as set forth in Appendix E,
and provide written reports and technical documents as necessary to support the public
involvement activities for the Project. During Phase 1B, Developer shall facilitate and
participate in public workshops for the Project and prepare marketing outreach

documents, presentations and handouts.
4. NCTA Obligations and Rights

4.1 Environmental and Permitting Process

NCTA will prepare the NEPA document for the Project. The preparation of
applications for Regulatory Approvals for the Project will be the responsibility of

Developer, assisted as required by NCTA.

4.2 Oversight Services

During the Pre-Development Phase, Developer will work with NCTA as a team

member in developing the Project. In doing so, Developer will keep NCTA fully
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engaged and informed with respect to all Developer activities and efforts on the Project.
Conversely, NCTA will kéep Developer engaged and informed with respect to NCTA’s

efforts on the Project.

NCTA, NCDOT, FHWA, the Office of the State Auditor and the Sécretary of
State reserve the right to review, inspect, and/or audit all activities performed by, or on
behalf of, Developer under this Agreement. Any such review, inspection or audit shall

be done during normal business hours.

4.3 Community Outreach/Public Information Program

NCTA will lead community involvement activiies and provide direction to
Developer in all aspects of community outreach efforts to ensure that the Project moves

forward with a high level of community involvement.

4.4 Right of Entry

NCTA will not own the Project right of way during the Pre-Development Phase.
" However, NCTA will use reasonable efforts to cause Developer, as NCTA’s agent, to
have access to the Project right of way during the Pre-Development Phase to gather
information concerning Project feasibility, route desirability, utility locations, site
conditions and characteristics of the Project. The right of entry provided to Developer
shall include the right to inspect, measure, survey, analyze, study, test and take borings
and samples. Developer's rights granted in this Section are limited by and conditioned
on, applicable provisions of State law, as set forth in N.C.G.S. 136-89.194(d), and
certain right of entry letters delivered by NCTA to Developer to facilitate Developer's

. entry upon certain portions of the Project right of way.

4.5 Right of Way Acquisition

NCTA will retain the right and authority, as neécessary, to condemn property for
Project development, in accordance with State law.

4.6 Exclusive Right
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During the term of this Agreement, NCTA will not execute a concession
agreement or other PPP Agreement in respect to the Project with another firm or firms
that would be inconsistent with Developer pursuing thé Concession Period in
accordance with the terms of this Agreement; provided, however, that nothing in this
~ Section 4.6 will in any way limit NCTA's right to terminate this Agreement in accordance
with the terms hereof and pursue the development of the Project under a concession
agreement or any other arrangement with other firms after this Agreement terminates,

subject to the termination provisions set forth herein.
5. Compensation and Changes in Scope

51 Payment of Progress Milestone Compensation

5.1.1  Developer's compensation for Services, Project Work Product and/or
achievement of the Progress Milestones under this Agreement shall be the lump sum
prices for each Progress Milestone set forth in Appendix D. Developer acknowledges
and agrees that payment under this Section and Appendix D may not fully compensate
Developer for all of its costs and therefore may require Developer to carry or absorb
some of its costs to perform the Services under this Agreement. Developer shall not
be entitled to any increase in the compensation for the Services or Project Work

Product o