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]AMES B. HUNT JR. 
GOVERNOR 

STATE OF NORTH CAROLINA 

DEPARTMENT OF TRANSPORTATION 
P.O. BOX25201. RALEIGH. N.C. 27611-5201 

Apri130, 1999 

MEMORANDUM TO: Mr. W. E. Hoke, P.E. 

E. NORRIS TOLSON 
SECRETARY 

Division 11 Engineer {) 

V. Charles Bruton, Ph.D. 0 eJ1'l d/bJU1jtflt 
Assistant Manager l n . FROM: 

SUBJECT: 

Project Development and 'l{J '-' 
Environmental Analysis Branch 

Wilkes County, US 421 from Ea~t of SR 2433 to East of SR 2309; State 
Project No. 6.769001T; T.I.P. #t\~&t~~~H 

Attached are the U.S. Army Corps of Engineers Individual Permit and the Division of Water Quality 401 
Certification for the above referenced project. All environmental permits have been received for the 
construction of this project. 

VCB/eah 

Attachment 

cc: Mr. G. T. Shearin, P.E. 
Mr. WhitWebb,P.E. 
Mr. Bob Brown, P.E. 
Mr. A. L. Hankins, P.E. 
Mr. Victor Barbour, P.E. 
Mr. William Rogers, P.E. 
Mr. N. L. Graf, FHWA 
Mr. W.D.Johnson 
Mr. R. L. Hill, P.E. (cover only) 
Mr. Gary Jessup (cover only) 
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DEPARTMENT OF THE ARMY 
WILMINGTON DISTRICT, CORPS OF ENGINEERS 

P.O. BOX 1890 
WILMINGTON, NORTH CAROLINA 28402-1890 

IN REPLY REFER TO April26, 1999 

Regulatory Division 

SUBJECT: Action ID. 199820228, TIP No. R-2239B 

Mr. William D. Gilmore, P.E., Manager 
Planning and Environmental Branch 
North Carolina Department of Transportation 
Division of Highways 
Post Office Box 25201 
Raleigh, North Carolina 27611-5201 

Dear Mr. Gilmore: 

In accordance with your written request of November 18, 1997, subsequently modified, and 
the resulting administrative record, enclosed is a Department of the Army (DA) permit to 
authorize the discharge of dredged and fill material in waters of the United States, for 
construction of Section B of the proposed improvements to US 421, crossing Brier Creek and 
its unnamed tributaries, and unnamed tributaries of Grays Creek, the Yadkin River, and North 
Little Hunting Creek, and adjacent wetlands, from east of SR 2433 to east of SR 2309, east of 
Wilkesboro, in Wilkes County, North Carolina. 

If any change in the authorized work is required because of unforeseen or altered conditions 
or for any other reason, the plans r~vised to show the change must be sent promptly to this office. 
Such action is necessary, as revised plans must be reviewed and the permit modified. 

Carefully read your permit. The general and special conditions are important. Your failure to 
comply with these conditions could result in a violation of Federal law. Certain significant 
general conditions require that: 

a. You must complete construction before December 31, 2002. 

b. You must notify this office in advance as to when you intend to commence and 
complete work. 

c. You must allow "representatives from this office to make periodic visits to your 
worksite as deemed necessary to assure compliance with permit plans and conditions. 
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The enclosed Notice of Authorization, ENG Form 4336, must be conspicuously displayed at 
your worksite. 

Sincerely, 

h.ZJU.~ 
Terry R. Youngbluth 
Colonel, U.S. Army 
District Engineer 

Enclosures 

Copy Furnished with enclosures: 

Chief, Source Data Unit 
NOAA/National Ocean Service 
ATTN: Sharon TearN/CS261 
1315 East-westHwy., Rrn 7316 
Silver Spring, MD 20910-3282 

Copies Furnished with special conditions 
and plans: 

U.S. Fish and Wildlife Service 
Fish and Wildlife Enhancement 
Post Office Box 33726 
Raleigh, North Carolina 27636-3726 

Mr. Larry Hardy 
National Marine Fisheries Service 
Pivers Island 
Beaufort, North Carolina 28516 

Mr. William L. Cox, Chief 
Wetlands Protection Section - Region IV 
Water Management Division 
U.S. Environmental Protection Agency 
61 Forsyth Street 
Atlanta, Georgia 30303 

Mr. John Parker 
Division of Coastal Management 
North Carolina Department of 

Environment and Natural Resources 
Post Office Box 27687 
Raleigh, North Carolina 27611-7687 

Mr. Ron Ferrell 
Division ofWater Quality 
Post Office Box 29535 
Raleigh, North Carolina 27626-0535 



4. If you sell the property associated with this permit, you must obtain the signature of the new owner in the space provided 
and forward a copy of the permit to this office to validate the transfer of this authorization. 

5. If a conditioned water quality certification has been issued for your project, you must comply with the conditions specified 
in the certification as special conditions to this permit. For your convenience, a copy of the certification is attached if it con­
tains such conditions. 

6. You must allow representatives from this office to inspect the authorized activity at any time deemed necessary to en11ure 
that it is being or has been accomplished in accordance with the terms and conditions of yout permit. 

Special Conditions: 

See enclosed sheet.' 

Further Information: 

1. Congressional Authorities: You have been authorized to undertake the activity described above pursuant to: 

( ) Section 10 of the Rivers and Harbors Act of 1899 (33 U.S.C. 403). 

(X) Section 404 of the Clean Water Act (33 U.S.C. 1344). 

( ) Section 103 of the Marine Protection, Research and Sanctuaries Act of 1972 (33 U.S.C. 1413). 

2. Limits of this authorization. 

a. This permit does not obviate the need to obtain other Federal, state, or local authorizations required by law. 

b. This permit does not grant any property rights or exclusive privileges. 

c. This permit does not authorize any injury to the property or rights of others. 

d. This permit does not authorize interference with any existing or proposed Federal project. 

3. Limits of Federal Liability. In issuing this permit, the Federal Government does not assume any liability for the following: 

a. Damages to the permitted project or uses thereof as a result of other permitted or unpermitted activities or from natural 
causes. 

b. Damages to the permitted project or uses thereof as a result of current or future activities undertaken by or on behalf 
of the United States in the public interest. 

c. Damages to persons, property, or to other permitted or unpermitted activities or structures caused by the activity 
authorized by this permit. 

d. Design or construction deficiencies associated with the permitted work. 
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April21, 1999 
Date 

Action ID. 199820228 
File No. 

NOTIFICATION OF APPLICANT OPTIONS (NAO) 

~~- ~-· ,..,_ - . . . 
·:··.·-•··~~1~~>bco,.......,....,"";,.,...;_ --o"':::·-;;-_ _, 

FOR PARTIES ISSUED A DEPARTMENT OF THE ARMY INDIVIDUAL PERMIT 

You are hereby advised that the following options are available to you in your evaluation of the enclosed 
permit: 

1) You may sign the permit, and return it to the district engineer for final authorization. Your 
signature on the permit means that you accept the permit in its entirety, and waive all rights to appeal the 
permit, or its terms and conditions. 

2) You may decline to sign the permit because you object to certain terms and conditions 
therein, and you may request that the permit be modified accordingly. You must outline your objections 
to the terms and conditions of the permit in a letter to the district engineer. Your objections must be 
received by the district engineer within 60 days of the date of this NAO, or you will forfeit your right to 
request changes to the terms and conditions of the permit. Upon receipt of Y,Our letter, the district 
engineer will evaluate your objections, and may: (a) modify the permit to address all of your concerns, 
or (b) modify the permit to address some of your objections, or (c) not modify the permit, having 
determined that the permit should be issued as previously written. In any of these three cases, the 
district engineer will send you a final permit for your reconsideration, as well a notification of appeal 
(NAP) form and a request for appeal (RFA) form. Should you decline the fmal proffered permit, you 
can appeal the declined permit under the Corps of Engineers Administrative Appeal Process by 
submitting the.completed RFA form to the division engineer. The RFA must be received by the division 
engineer within 60 days of the date of the NAP that was transmitted with the second proffered permit. 
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SPECIAL CONDITIONS 

a. All work authorized by this permit must be prepared in 
strict compliance with the attached plans, which are a part of 
this permit. 

b. The permittee shall mitigate for 2.0 acres of 
unavoidable impacts to wetlands, and 7,867 linear feet of stream 
impact, for the project, as described below (4.0 acres of 
wetland restoration and 234 linear feet of stream mitigation at 
the Shepherds Tree site, and 15,500 linear feet of off-site 
stream enhancement through the North Carolina Wildlife Resources 
Commission. 

SHEPHERDS TREE WETLANDS RESTORATION 

c. The permittee shall implement the compensatory wetland 
mitigation plan entitled "Shepherds Tree Wetland Mitigation 
Plan, State Project 6.769001T, TIP NO R-2239, NCDOT" dated 
February 1, 1999, to provide the restoration described in 
condition d. below. 

d. The permittee shall mitigate for 2.0 acres of 
unavoidable impacts to wetlands associated with this project 
with 4.0_acres of wetland restoration, at the Shepherds Tree 
Mitigation Site. The 4.0 acres of restoration will not be 
located within the Duke Power powerline right-of-way on the 
site. 

e. NCDOT will do a boundary survey of the 4.0 acres of 
wetland restoration at the Shepherds Tree Mitigation Site, and 
submit a copy of the survey to the District Engineer within 90 
days after construction of the site is completed. 

f. All site preparation activities at the Shepherds Tree 
Mitigation Site shall be completed by March 15, 2001. An "as 
built" plan, which describes the completed mitigation project, 
including variations from the original plan, location of sample 
plots, number of individuals of each tree species within each 
sample plot, location of monitoring wells, final project 
elevations, and photographs, including a location key, shall be 
submitted to the District Engineer within 60 days of wetland 
mitigation planting. 

g. The permittee and subsequent property owners shall 
maintain the Shepherds Tree Mitigation Site in its natural 
condition, as altered by work in the mitigation plan, in 
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perpetuity. Prohibited activities within the mitigation areas 
specifically include, but are not limited to: filling, grading, 
excavation, leveling, or any other earth moving activity or 
activity that may alter the drainage patterns on the property; 
the cutting, mowing, destruction, removal, damage or other 
alteration of any vegetation; disposal or storage of any debris, 
trash, garbage, or other waste material; the construction or 
placement of roads, walkways, buildings, signs, or structures of 
any kind (i.e., billboards, interior fences, etc.); except as 
may be authorized by the mitigation plans or subsequent 
modifications which are approved by the Corps of Engineers. In 
addition, the permittee shall take no action, whether on or off 
the mitigation property, which will adversely impact the 
wetlands on the mitigation property. 

h. The permittee shall make every effort to convey the 4.0 
acres of the Shepherds Tree site property to a nonprofit 
conservation organization or a natural resource agency, which is 
willing to hold the areas in perpetuity for conservation 
purposes, and which is acceptable to the Corps of Engineers. 
The annual monitoring reports will include the status of the 
conveyance efforts. 

i. The permittee shall not sell or otherwise convey any 
interest in the properties used to satisfy mitigation 
requirements for this permit, to any third party, without the 
express written consent of the Corps of Engineers. 

j. Any sale, lease, or other conveyance of the 4.0 acres 
of the Shepherds Tree Site shall include restrictions on the use 
of the property as described in these conditions, which 
conditions shall be enforced by the North Carolina Department of 
Transportation. 

k. The permittee shall record this permit, including a 
survey of the 4.0 acres of the restoration property, in the 
Iredell County Register of Deeds, in such a manner that it 
appears in the chain of title for the mitigation property. 

MITIGATION MONITORING 

l. The permittee will monitor the site vegetation between 
August 1 and November 30, inclusively, of each year, and 
document plant mortality and stress within the mitigation. A 
minimum of two 0.05 acre sample plots will be used, and will be 
placed randomly within the 4.0 acre restoration area. The 

2 
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permittee will continue monitoring of the planting areas 
annually until the respective performance criteria are met, as 
described below. 

m. Performance criteria for tree planting areas will be 
met if sample plots demonstrate that for each of the first three 
complete years of monitoring, 320 target-species trees per acre 
have survived, such that at the end of three years, 320 three­
year old target-species trees per acre have survived on the 
site, and, in years four and five, 288 and 260 trees per acre, 
respectively, have survived on the site, such that at the end of 
year five, 260 five-year old target-species trees per acre have 
survived on the site. 

n. If for any monitoring year, vegetation survival is not 
favorable, as determined by the Corps of Engineers, any remedial 
action required by the Corps of Engineers will be performed, the 
site will be replanted, and the five-year monitoring period will 
begin again with year one. 

o. Hydrology in the restoration areas will be monitored 
through the use of monitoring wells during each growing season 
for the first five years of the vegetative monitoring, or until 
p~rformance criteria have been met, whichever occurs later. A 
minimum of two wells will be placed within the 4.0 acre wetland 
restoration area. 

p. To meet the hydrology success criteria, the monitoring 
data must show that for each normal precipitation year within 
the monitoring period, the site has been inundated or saturated 
within the upper 12 inches of the soil for a minimum of 8% of 
the growing season (16 consecutive days). WETS tables for 
Iredell County will be utilized to determine normal 
precipitation years. 

q. If there are no normal precipitation years during the 
first five years of monitoring, to meet performance criteria, 
the permittee will continue to monitor hydrology on the site 
until it shows that the site has been inundated or saturated as 
described above during a normal precipitation year. 

r. In the alternative, and at the Corps' discretion, a 
site may be found to meet the hydrology performance criteria on 
the basis of comparison of monitoring data taken from the site 
with monitoring data taken from an established jurisdictional 
mitigation reference site approved by the Corps. The Corps 

3 
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retains the discretion to find that the hydrology criteria are 
met if such monitoring data from the mitigation site and the 
reference site are substantially the same. This finding by the 
Corps may be made during years with or without normal rainfall. 

s. In the event there are years of normal precipitation 
during the monitoring period, and the data for that year do not 
show that the site has been inundated or saturated within the 
upper 12 inches of the soil for a minimum of 8% of the growing 
season (16 consecutive days) during a normal precipitation year, 
the Corps may require remedial action. The permittee shall 
perform such required remedial action, and continue to monitor 
hydrology on the site until it displays that the site has been 
inundated or saturated as described above, during a normal 
precipitation year. If the Corps determines that further 
remediation is not appropriate, other options will be 
considered, including use of a different site to mitigate for 
project impacts. 

t. The permittee will submit yearly mitigation monitoring 
reports within 60 calendar days of each assessment period for 
five years following final site manipulation. These reports 
will include, at a minimum, sample plot, well and rainfall data; 
photographs, including a location key; and problems/resolution, 
and will be provided to both the Corps and the North Carolina 
Division of Water Quality. 

SHEPHERDS TREE STREAM MITIGATION 

u. The permittee shall mitigate for 117 linear feet of the 
stream impacts resulting from this project, with 234 linear feet 
of stream restoration/enhancement at the Shepherd Tree 
Mitigation Site. 

v. The permittee shall visually monitor the vegetative 
plantings on the mitigation stream banks to assess and insure 
complete stabilization of the mitigation stream segments. This 
monitoring shall include adequate visual monitoring of planted 
vegetation for a minimum of one year after final planting, and 
appropriate remedial actions (e.g., replanting, streambank 
grading, etc.). 

4 
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NC WILDLIFE RESOURCES COMMISSION STREAM MITIGATION 

w. The permittee shall mitigate for 7,750 linear feet of 
unavoidable impacts to perennial stream channel associated with 
this project by conducting 15,500 linear feet of off-site stream 
enhancement by fully implementing the "Reimbursement Agreement, 
Project: R-22398", (the agreement, copy attached), entered into 
on May 26, 1999, with the North Carolina Wildlife Resources 
Commission. A stream enhancement plan will be submitted to the 
Corps of Engineers, and will not be implemented prior to Corps 
approval. The permittee will ensure that the stream mitigation 
is accomplished within the schedule specified in the agreement. 

GENERAL MITIGATION 

x. The permittee shall contact the Corps of Engineers, 
Raleigh Regulatory Field Office NCDOT Regulatory Project 
Manager, to provide that individual with the opportunity to 
attend the yearly mitigation monitoring efforts. 

y. The permittee shall include the stormwater management 
measures, described in Appendix 2 of its July 13, 1998 letter, 
copy attached, in the subject project construction. 

z. Failure to institute and carry out the details of 
special conditions a. - y., above, will result in a directive to 
cease all ongoing and permitted work within waters and/or 
wetlands associated with the permitted project, or such other 
remedy as the District Engineer or his authorized 
representatives may seek. 

OTHER CONDITIONS 

aa. Prior to commencing construction within jurisdictional 
waters of the United States, the permittee shall forward the 
latest version of project construction drawings to the Corps of 
Engineers, Raleigh Regulatory Field Office NCDOT Regulatory 
Project Manager. Half-size drawings are acceptable. 

bb. The permittee shall schedule a meeting between its 
representatives, the contractor's representatives, and the Corps of 
Engineers, Raleigh Regulatory Field Office NCDOT Regulatory Project 
Manager, prior to any work within jurisdictional waters and 
wetlands, to ensure that there is a mutual understanding of all of 
the terms and conditions contained within this Department of the 
Army Permit. The permittee shall notify the Corps of Engineers 
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Project Manager a minimum of thirty (30) days in advance of the 
scheduled meeting in order to provide that individual with ample 
opportunity to schedule and participate in the required meeting. 

cc. The permittee and its contractors and/or agents shall 
not excavate, fill, or perform mechanized landclearing at any 
time in the construction or maintenance of this project within 
waters and/or wetlands, except as authorized by this permit, or 
any modification to this permit. There shall be no excavation 
from, or waste disposal into, jurisdictional wetlands or waters 
associated with this permit without appropriate modification of 
this permit, including appropriate compensatory mitigation. 
This prohibition applies to all borrow and fill activities 
connected with this project. 

dd. To ensure that all borrow and waste activities occur 
on high ground, except as authorized by this permit, the 
permittee shall require its contractors and/or agents to 
identify all areas to be used to borrow material, or to dispose 
of dredged, fill, or waste material. The permittee shall ensure 
that all such areas comply with the preceding condition (cc.) of 
this permit, and shall require and maintain documentation of the 
location and characteristics of all borrow and disposal sites 
a_ssociated with this project. This information will include 
data regarding soils, vegetation and hydrology sufficient to 
clearly demonstrate compliance with the preceding condition 
(cc.). All information will be available to the Corps of 
Engineers upon request. 

ee. The permittee shall require its contractors and/or agents 
to comply with the terms and conditions of this permit in the 
construction and maintenance of this project, and shall provide each 
of its contractors and/or agents associated with the construction or 
maintenance of this project with a copy of this permit. 

ff. The permittee shall comply with the conditions 
specified in the water quality certification, No. 3227, issued 
by the North Carolina Division of Water Quality on April 6, 
1999. 

gg. The permittee shall use appropriate sediment and 
erosion control practices to prevent turbidity levels greater 
than 50 NTU's in all streams and rivers, and 25 NTU's in all 
lakes. 
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hh. The permittee shall remove all sediment and erosion 
control measures placed in wetlands or waters, and shall restore 
natural grades in those areas, prior to project completion. 

ii. The permittee shall take measures to prevent live or 
fresh concrete from coming into contact with any surface waters 
until the concrete has hardened. 

jj. If the permittee discovers any previously unknown historic 
or archeological remains while accomplishing the authorized work, he 
will immediately notify the Wilmington District Engineer who will 
initiate the required State/Federal coordination. 

kk. No excavated or fill material will be placed at any time 
in waters or wetlands outside the permitted construction areas, nor 
will it be placed in any location or in any manner so as to impair 
surface water flow into or out of any wetland area. 

11. The permittee will maintain the authorized work in good 
condition and in conformance with the terms and conditions of this 
permit. The permittee is not relieved of this requirement if he 
abandons the permitted activity without transferring it to a third 
party. 

mm. All fill material will be clean and free of any pollutants 
except in trace quantities. Metal products, organic materials, or 
unsightly debris will not be used. 

nn. This Department of the Army permit does not obviate the 
need to obtain other Federal, State, or local authorizations 
required by law. 

oo. This permit does not grant any property rights or 
exclusive privileges. 

pp. In issuing this permit, the Federal Government does not 
assume any liability for: 

1. Damages to the permitted project or uses thereof as a 
result of other permitted or unpermitted activities or from 
natural causes. 

2. Damages to the permitted project or uses thereof as a 
result of current or future Federal activities initiated on 
behalf of the general public. 
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3. Damages to other permitted or unpermitted activities or 
structures caused by the authorized activity. 

4. Design and construction deficiencies associated with 
the permitted work. 

5. Damage claims associated with any future modification, 
suspension, or revocation of this permit. 

8 



l • State of North Carolina 
Department of Environment 
and Natural Resources 
Division of Water Quality 

James B. Hunt, Jr., Governor 
Wayne McDevitt, Secretary 
Kerr T. Stevens, Director 

NORTH CAROLINA DEPARTMENT OF 

ENVIRONMENT AND NATURAL RESOURCES 

April 6, 1999 

Mr. William Gilmore, P.E. 
Manager, Planning and Environmental Branch 
North Carolina Department of Transportation 
PO Box 25201 
Raleigh NC 27611-2501 

Dear Mr. Gilmore: 

Re: Certification Pursuant to Section 401 of the Federal Clean Water Act, 
US 421 from East of SR 2433 to East of SR 2309; Wilkes County, State Project No. 
6.769001T, T.I.P. No. R-2239B 
WQC Project# 990267, DOA Action ID. No. 199820228 

Attached hereto is a copy of Certification No. 3227 issued to NC DOT dated March 31, 
1999. 

If we can be of further assistance, do not hesitate to contact us. 

Attachments 

990267 

cc: Wilmington District Corps of Engineers 
Corps of Engineers Raleigh Field Office 
Winston-Salem DWQ Regional Office 
Mr. John Dorney 
Mr. John Parker, Division of Coastal Management 
Central Files 

Division of Water Quality • Environmental Sciences Branch 

APR r. n 1999 

Enviro. Sciences Branch, 4401 Reedy Creek Rd., Raleigh, NC 27607 Telephone 919-733-1786 FAX# 733-9959 
An Equal Opportunity Affirmative Action Employer • 50% recycled/10% post consumer paper 
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NORTH CAROLINA 401 WATER QUALITY CERTIFICATION 

THIS CERTIFICATION is issued in conformity with the requirements of Section 401 
Public Laws 92-500 and 95-217 of the United States and subject to the North Carolina Division 
of Water Quality (DWQ) Regulations in 15 NCAC 2H, Section .0500 to NC DOT resulting in 
8,301linear feet of perennial stream impacts and 1.98 acres of wetland impacts in Wilkes County 
pursuant to an application filed on the 6th day of January of 1998 to relocate and widen US 421 
from East of SR 2433 to East of SR 2309 (T.I.P. No. R-2239B). 

The application provides adequate assurance that the discharge of fill material into Brier 
Creek and its unnamed tributaries, and unnamed tributaries of Grays Creek, the Yadkin River, 
and North Little Hunting Creek in conjunction with the proposed development will not result in a 
violation of applicable Water Quality Standards and discharge guidelines. Therefore, the State of 
North Carolina certifies that this activity will not violate the applicable portions of Sections 301, 
302, 303, 306, 307 of PL 92-500 and PL 95-217 if conducted in accordance with the application 
and conditions hereinafter set forth. 

This approval is only valid for the purpose and design that you submitted in your 
application, as described in the Public Notice. If you change your project, you must notify us 
and send us a new application for a new certification. If the property is sold, the new owner must 
be given a copy of the Certification and approval letter and is thereby responsible for complying 
with all conditions. Should additional wetland fill be requested in the future, compensatory 
mitigation may be required as described in 15A NCAC 2H .0506 (h) (6) and (7). For this 
approval to be valid, you must follow the conditions listed below. In addition, you should get 
any other federal, state or local permits before you go ahead with your project including (but not 
limited to) Sediment and Erosion control, Non-discharge and Water Supply Watershed 
regulations. 

Condition(s) of Certification: 

1. That the activity be conducted in such manner as to prevent significant increase 
in turbidity outside the are of construction or construction related discharge (50 NTU's 
in streams and rivers not designated as trout waters by DWQ; 25 NTU's in all saltwater 
classes, and all lakes and reservoirs; 10 NTU's in trout waters). 

2. Should waste or borrow sites be located in wetlands, compensatory mitigation 
will be required since it is a direct impact from construction activities. 

3. Land clearing in wetlands shall conform to Method ill (no clearing beyond toe of 
slope). 

4. In accordance with 15A NCAC 2H .0506 (h) compensatory mitigation is required for 
stream impacts. 7,809 linear feet of stream mitigation is required at a 1: 1 ratio. Stream 
mitigation shall be done in accordance with the contract with the North Carolina 
Wildlife Resources Commission prepared for the US 421 project in Watauga County 
(R-0529). DWQ shall be involved in the selection of stream mitigation sites. An 
interim report is due to DWQ by October 31, 1999 to describe progress made in 
locating suitable and available stream mitigation sites for this project. Conservation 
easements or fee-simple land purchase shall be done by April 30, 1999 to ensure 1: 1 
replacement of impacted streams (7 ,809). DWQ shall be sent a report depicting the 
mitigation sites by October 31, 1999. DOT shall submit a copy of the stream 
mitigation monitoring protocol to DWQ for written approval. This protocol shall 
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include monitoring of macrobenthos and streambank stability for five years. 

5. In accordance with 15A NCAC 2H .0506 (h) (6) and (7) compensatory mitigation is 
required for 1.98 acres of wetland impacts. Wetland mitigation requirements shall be in 
accordance with ratios specified by the U.S. Army Corps of Engineers, and must 
include a minimum of 1: 1 restoration or creation of wetlands. This shall be 
implemented at DOT's Shepherd's Tree Mitigation Site in Iredell County. 

Violations of any condition herein set forth shall result in revocation of this Certification 
and may result in criminal and/or civil penalties. This Certification shall become null and void 
unless the above conditions are made conditions of the Federal 404 Permit. This Certification 
shall expire upon expiration of the 404 Permit. 

If this Certification is unacceptable to you have the right to an adjudicatory hearing upon 
written request within sixty (60) days following receipt of this Certification. This request must 
be in the form of a written petition conforming to Chapter 150B of the North Carolina General 
Statutes and filed with the Office of Administrative Hearings, P.O. Box 27447, Raleigh, N.C. 
27611-7447. If modifications are made to an original Certification, you have the right to an 
adjudicatory hearing on the modifications upon written request within sixty (60) days following 
receipt of the Certification. Unless such demands are made, this Certification shall be final and 
binding. 

This the 6th day of April1999 

DIVISION OF WATER QUALITY 

WQC#3227 



State of North Carolina 
Department of Environment 

' and Natural Resources copyof Water Quality 

James B. Hunt, Jr., Governor 
Wayne McDevitt, Secretary 
Kerr T. Stevens, Director 

NORTH CAROLINA DEPARTMENT OF 

ENVIRONMENT AND NATURAL RESOURCES 

April 6, l999 

Mr. William Gilmore, P.E. 
Manager, Planning and Environmental Branch 
North Carolina Department of Transportation 
PO Box 2520l 
Raleigh NC 27611-2501 

Dear Mr. Gilmore: 

Re: Certification Pursuant to Section 401 of the Federal Clean Water Act, 
US 421 from East of SR 2433 to East of SR 2309; Wilkes County, State Project No. 
6.769001T, T.I.P. No. R-2239B 
WQC Project# 990267, DOA Action ID. No. 199820228 

Attached hereto is a copy of Certification No. 3227 issued to NC DOT dated March 31, 
1999. 

If we can be of further assistance, do not hesitate to contact us. 

Attachments 

990267 

cc: Wilmington District Corps of Engineers 
Corps of Engineers Raleigh Field Office 
Winston-Salem DWQ Regional Office 
Mr. John Dorney 
Mr. John Parker, Division of Coastal Management 
Central Files 

Division of Water Quality • Environmental Sciences Branch 
Enviro. Sciences Branch, 4401 Reedy Creek Rd., Raleigh, NC 27607 Telephone 919-733-1786 FAX# 733-9959 

An Equal Opportunity AffirmativP. Action Employer • 50% recycled/10% post consumer paper 
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NORTH CAROLINA 401 WATER QUALITY CERTIFICATION 

THIS CERTIFICATION is issued in conformity with the requirements of Section 401 
Public Laws 92-500 and 95-217 of the United States and subject to the North Carolina Division 
of Water Quality (DWQ) Regulations in 15 NCAC 2H, Section .0500 to ::--JC DOT resulting in 
8,30 l linear feet of perennial stream impacts and 1.98 acres of wetland impacts in Wilkes County 
pursuant to an application filed on the 6th day of January of 1998 to relocate and widen US 421 
from East of SR 2433 to East of SR 2309 (T.I.P. No. R-22398). 

The application provides adequate assurance that the discharge of fill material into Brier 
Creek and its unnamed tributaries, and unnamed tributaries of Grays Creek, the Yadkin River, 
and North Little Hunting Creek in conjunction with the proposed development will not result in a 
violation of applicable Water Quality Standards and discharge guidelines. Therefore, the State of 
North Carolina certifies that this activity will not violate the applicable portions of Sections 301, 
302, 303, 306, 307 of PL 92-500 and PL 95-217 if conducted in accordance with the application 
and conditions hereinafter set forth. 

This approval is only valid for the purpose and design that you submitted in your 
application, as described in the Public Notice. If you change your project, you must notify us 
and send us a new application for a new certification. If the property is sold, the new owner must 
be given a copy of the Certification and approval letter and is thereby responsible for complying 
with all conditions. Should additional wetland fill be requested in the future, compensatory 
mitigation may be required as described in 15A NCAC 2H .0506 (h) (6) ·and (7). For this 
approval to be valid, you must follow the conditions listed below. In addition, you should get 
any other federal, state or local permits before you go ahead with your project including (but not 
limited to) Sediment and Erosion control, Non-discharge and Water Supply Watershed 
regulations. 

Condition(s) of Certification: 

1. That the activity be conducted in such manner as toprevent significant increase 
in turbidity outside the are of construction or construction related discharge (50 NTU's 
in streams and rivers not designated as trout waters by DWQ; 25 NTU's in all saltwater 
classes, and all lakes and reservoirs; 10 NTU's in trout waters). 

2. Should waste or borrow sites be located in wetlands, compensatory mitigation 
will be required since it is a direct impact from construction activities. 

3. Land clearing in wetlands shall conform to Method III (no clearing beyond toe of 
slope). 

4. In accordance with 15A NCAC 2H .0506 (h) compensatory mitigation is required for 
stream impacts. 7,809linear feet of stream mitigation is required at a 1:1 ratio. Stream 
mitigation shall be done in accordance with the contract with the North Carolina 
Wildlife Resources Commission prepared for the US 421 project in Watauga County 
(R-0529). DWQ shall be involved in the selection of stream mitigation sites. An 
interim report is due to DWQ by October 31, 1999 to describe progress made in 
locating suitable and available stream mitigation sites for this project. Conservation 
easements or fee-simple land purchase shall be done by April 30, 1999 to ensure 1: 1 
replacement of impacted streams (7,809). DWQ shall be sent a report depicting the 
mitigation sites by October 31, 1999. DOT shall submit a copy of the stream 
mitigation monitoring protocol to DWQ for written approval. This protocol shall 
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include monitoring of macrobenthos and streambank stability for five years. 

5. In accordance with 15A NCAC 2H .0506 (h) (6) and (7) compensatory mitigation is 
required for 1.98 acres of wetland impacts. Wetland mitigation requirements shall be in 
accordance with ratios specified by the U.S. Army Corps of Engineers. and mu~t 
include a minimum of 1: 1 restoration or creation of wetlands. This shall be 
implemented at DOT's Shepherd's Tree Mitigation Site in Iredell County. 

Violations of an; ~_·ondit1on herein set fonh shall re~ult in revocation of this Certification 
and may result in criminal and/or civil penalties. This Certification shall become null and void 
unless the above conditions are made conditions of the Federal 404 Permit. This Certification 
shall expire upon expiration of the 404 Permit. 

If this Certification is unacceptable to you have the right to an adjudicatory hearing upon 
written request within sixty (60) days following receipt of this Certification. This request must 
be in the form of a written petition conforming to Chapter 150B of the North Carolina General 
Statutes and filed with the Office of Administrative Hearings, P.O. Box 27447, Raleigh, N.C. 
27611-7447. If modifications are made to an original Certification, you have the right to an 
adjudicatory hearing on the modifications upon written request within sixty (60) days following 
receipt of the Certification. Unless such demands are made, this Certification shall be final and 
binding. 

This the 6 ... day of April 1999 

DIVISION OF WA1ER QUALITY 

WQC#3227 
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STATE OF NORTH CAROLINA 

DEPARTMENT OF TRANSPORTATION 

Appendix 1 

JAMES B. HUNT JR. 
GOVERNOR 

P.O. BOX25201. RALEIGH. N.C 27611-5201 E. NORRIS TOLSON 
SECRETARY 

June 1, 1998 

MEMORANDUM TO: David Robinson, Assistant Branch Manager 
Planning and Environmental Branch 

FROM: Laurie P. Smith, CPA 
Highway Agreements Coordinator 

. 
BY:~~ 

·Debbie Oliver, Contract Administrator 

SUBJECT:~: Reimbursement Agreement .. 
NC Wildlife Resources Commission 
Froject R-2239 B, Wilkes County 

Enclosed are one original and one duplicate copy of the Reimbursement Agreement 
covering the planning and implementation of off-site stream mitigation for project· · 
R-2239 B. Please forward the original copy to the appropriate authority with WRC, 
and retain the duplicate copy for your file. 

If I may be of additional assistance, I can be reached by phone at 919/733-2039. 

tg 
Enclosures (2) 

cc: Mr. W. E. Hoke, PE · 
Mr. Bill Gilmore, .PE 
Mr. J. B. Williamson, Jr. 
Mr. David Smith, PE 
Mr. Bruce Dillard 
Mr. Don Gower 
Mr. Charles Bruton. 
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NORTH CAROLINA 
WILKES COUNTY 

NORTH CAROLINA DEPARTMENT OF 
TRANSPORTATION 

AND 

NORTH CAROLINA WILDLIFE 
RESOURCES COMMISSION 

-: . ~- -.·~- ---· .. , .:•'-·~·-··~· .... .....: .......... ..,_... ... ,. ·-

5/5/98 

REIMBURSEMENT AGREEMENT 

PROJECT: R-2239 8 

THIS AGREEMENT, made and entered into this the _Z_b~t£ __ day of 

_ ____;. ~~:;.::::::;+---·· 1998, between the DEPARTMENT OF TRANSPORTATION, an 

agency of the State of North Carolina, hereinafter referred to as DOT, and the NORTH 

CAROLINA WILDLIFE RESOURCES COMMISSION, hereinafter referred to as WRC; 
\ 

.. WITNESSETH: 

.· 
WHEREAS, DOT has: prepared and adopted plans to. make certain highway 

constructions arid improvements under Project R-2239. B, Wilkes County, said plan 

consisting of the construction of US 421 from east of SR2433to SR 2400; and 

WHEREAS, the U. S. Army Corps of Engineers, hereinafter referred to as COE, 

and other resource agencies have expressed concern regarding the expected primary and 

secondary impacts on streams and tributaries due to channel relocations and culvert 

installations associated with the construction of said Project; and, 

WHERAS, DOT has agreed to perform certain stream enhancement mitigation at a 

2: 1 ratio to address these concerns and meet the permitting requirements for the 

construction of Project R-2239 8; and, 
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WHEREAS, DOT has requested WRC to undertake the planning and 

implementation of the agreed to off-site stream enhancement mitigation that cannot be 

provided at any other approved DOT mitigation site; and, 

WHEREAS, WRC has agreed to perform said mitigation subject to the conditions 

hereinafter set forth. 

NOW, THEREFORE, the parties hereto, each in consideration of the promises and 

undertakings of the other as herein provided, do hereby covenant and agree, each with 

the other, as follows: 

1. WRC shall be responsible for developing a mitigation plan for up to 

approximately 15,500 linear feet of off-site trout stream enhancement mitigation 

for impacts associated with the construction of the Project. The final length of 

stream mitigation to be provided by WRC will be determined after subtracting . , __ 

any stream mitigation provided on approved DOT mitigation sites. Streams 

selected shall be of similar size or larger. Typical enhancement measures may 

include, but not be limited to, stream bank stabilization and/or re-vegetation, 

installation of fish habitat structures, fish stocking, and fencing livestock out of 

the stream or constructing managed livestock watering facilities. Said plan shall 

be reviewed and approved by the COE. All work shall be in accordance with 

DOT's policy and procedures and subject to DOT's review and approval. 

2. DOT shall be responsible for obtaining all easements needed to implement the 

approved mitigation plan at the required ratio. WRC shall help identify the 

preferred mitigation areas but shall not be involved in securing said easements. 

DOT shall attempt to include a provision for angler access into each easement. 
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3. WRC shall be responsible for all physical stream restoration activities as set out 

in the approved mitigation plan. All work shall be subject to the review and 

approval of DOT and comply with federal and state guidelines and procedures. 

4. WRC shall complete work set forth in this Agreement within five (5) years from 

the date of execution of this Agreement or within three (3) years of the date of 

receipt of the easement, whichever is later. In the event DOT needs an 

extended period of time to obtain the necessary easements, the period of time 

for WRC to perform the mitigation tasks shall be adjusted. 

5. DOT shall pay WRC for said mitigation work as set out above at the rate of fifty 

dollars ($50.00) per linear foot of stream restored up to a maximum amount of 

$775,000 .J15,500 linear feet). Reimbursement shall be made in four (4) 
.· 

payments with three (3) equal installation payments of $193,750. The first 

payment .of $193, ~50 shall be made upon execution· of this agreement and 

within 30 days of receipt of an invoice from WRC. The second payment of 

$193,750 shall be made upon completion of 3,875 linear feet of restoration, the 

third payment of $193,750 shall be made upon completion of 7, 750 linear feet of 

restoration. The final payment shall be based on the balance due to the 

difference between the total maximum linear footage of 15,500 and the linear 

footage of mitigation accomplished in prior years in excess of 11,625. Final 

payment shall be made upon completion of stream bank restoration, or 

acceptance- of the project as complete by the DOT. Reimbursements for each 

installment shall be made upon receipt of an invoice from the WRC, and 

approval of said invoice by DOT's Manager of the Planning and Environmental 
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Branch and the Fiscal Section. A final invoice must be submitted within one (1) 

year of completion of said work. 

6. WRC shall maintain all books, documents, papers accounting records, and such 

other evidence as may be appropriate to substantiate costs incurred under this 

Agreement. Further, WRC shall make such materials available at its office at all 

reasonable times during the contract period, and for three (3) years from the 

date of final payment under this Agreement, for inspection and audit by the 

DOT's Fiscal Section. 

7. WRC shall be responsible for meeting the established success criteria of the 

mitigation plan. DOT shall be responsible· for all costs associated with any 

·: required maintenance for a period of five (5) years after completion of the work .. 
I ori a costs plus basis. WRC will be responsible for required maintenance for an 

additional ten (10) years after completion of this project. 
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IN WITNESS WHEREOF, this Agreement has been executed, in duplicate, 

the day and year heretofore set out, on the part of DOT and WRC by authority duly 

given. 

WITNESS: 

BY ~!L~~ 
Title: cJA l.:f_ f 0 t 6 )Lcte@ j 

BY: 

.· 

APPROVED AS TO FORM 

NORTH CAROLINA WILDLIFE 
RESOURCES COMMISSION 

BY: (!/.ut, /? ~ 
~ff_/ 

Title: ~~.::...,==~~~~~~Clr'Y"":...;__ 

NORTH CAROLINA DEPARTMENT 

0~ 
STATE HIGHWAY 
ADMINISTRATOR 



Project R-2239B 

Additional management measures that will be incorporated into plans at designated or 
appropriate locations. 

• Side ditches connecting to major stream will be enlarged adjacent to 
channel to provide a detention/storage area. 

Sta. 101 + 20 to 101 + 40 Lt. 
Sta. 101 + 80 to 102 + 00 Rt. 
Sta. 121 + 20 to 121 + 40 Rt. 
Sta. 132 + 80 to 133 + 30 Lt. 

Sta. 136 + 30 to 136 +50 Lt. 
Sta. 143 + 20 to 143 +50 Lt. 

• Locate shoulder drain outlets maximum distance from outlet crossing 
to allow maximum filtration arid·detention of flow in side ditches. 

• Relocate 2G1 from Sta. 153 + 95 Rt. to Sta. 153 + 60 Rt. and add 
lateral 'V' ditch. 

"' ·-: - .. "'"!1. • , ~,.-

Appendix 2 
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N.C.DEPT.OF TRANSPORTATION 

DIVISION OF HIGHWAYS 

WILXES COUNTY 

PROJECf 6.76~1T <R.~9B> 

PROPOSED US ..(21 FROM EAST OF 

SR 2..(U TO EAST OF SR2Z09 

JUNE !9%. 

SHEET ( OF· 15 
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SURFACE WATER CROSSING SUMMARY 

Location Location Description 

·-
Site A -L- Sta. I 0 I +60± 

Site B -L-Sta.111+10± 

Site B I -L- Sta. 121 +40± 

Site 82 -Y2- S ta. 14+40± 

Site C -L- Sta. 132+60± 

SiteD -L- Sta. 136+20± 

Site E -L- Sta. 143+15± 

Site El -L- Sta .. 154+00± 

Site F. -L- Sta. 154+80± 

Site Fl -L- Sta. 164+00± 

Site G -L- Sta. 166+00± 

Site G1 -L-Sta.l71+30± 

SiteG2 -Y3- Sta. 13+90 ± 

Site G3 -Y3- Sta. 17+30± 

Site G4 -L- Sta. 174+70± 

Site G5 -L- Sta. 176+ 15± 

Site H -L- Sta. 182+95± 

Site I -L 1- Sta. 18+50± 

Total 

Note: Site B is below headwaters. All 
other sites are above headwaters. . . 

Fill-in Surface(HA) 

0.04 1.8 x 1.8 RCBC 

0.59 (2) 2.7 x 2.1 RCBC 

0.02 900 RC? 

0.01 900 RCF 

0.19 1350 RCF 

0.02 1050 RCF 

0.07 2.4 X 1.8 RCE: 

0.01 1050 RCP 

o·.11 . 2.1 x 1.5· Rc:: 

0.02 . 150 CSP 

. 0.21 750 RCP 

0.03 600 RCP 

. 0.01 1050 RCF 

0.01 750 RCF 

0.02 600 RCP 

0.01 750 RCF 

0.01 900 RCF 

0.01 1050 RCF 

1.45 

N.C. DEPT. OF TRANSPORT ATIDF 
DIVISION OF HIGHWAYS 

WILKES COUNTY 
Project 6.769001T (R-2239B) 

US 421 from East of SR 2433 t.o 
East of SR 2309 

SHEET__§_ OF~ 

1\\\ 
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-
SURFACE WATER CROSSING SUMMARY 

Location Location Description Existing · Piped Proposed Culvert 
Channel Length (m) 

Length (m) (m) 

Site A -L- Sta. 101 +60± 82-/ .... 129 1.8 X 1.8 RCBC 

Site AI -L- Sta. 107 +00± 148 143.5 2.1 X 1.8 RCBC 

Site B -L- Sta. 111+10± 475/ 367 (2) 2.7 x 2.1 RCBC 

Site B 1 -L- Sta. 121 +40± crrv 112 900 RCP 

Site C -L- Sta. 132+60± (Jji:J- 129 1350 RCP 

SiteD -L- Sta. 136+20± 76 ~· 68 1050 RCP 

Site E -L- Sta. 143+15± 95 65 2.4 X 1.8 RCBC 

Site E1 -L- Sta. 154+00± 67.5 66 1050 RCP 

Site F -L- Sta. 154+80± 156 77 2. 7 X 1.5 RCBC 

Site 0 -L- Sta. 166+00± 233 0 -
Site 01 -L- Sta. 171+30± 245.5 205 600 RCP 

Site 02 -Y3- Sta. 13+90 ± 59 58 1050 RCP 

Site 03 -Y3- Sta. 17+30± 75.5 73 750 RCP 

Site 04 -L- Sta. 174+70± 183 175 600 RCP 

Site 05 -L- Sta. 176+15± 95 91.5 750 RCP 

Site H -L- Sta. 182+95± 93.5 89.5 900 RCP 

Site I -Ll- Sta. 18+50± 17 17 1050 RCP 

Total ' 2398, 
/ 

1865.5 / 

N.C. DEPT. OF TRANSPORTATION 
DIVISION OF HIGHWAYS 

WILKES COUNTY 
Project 6.769001T (R-:2239B) 

Note: Site B is below headwaters. 
US 421 from East of SR 2433 to 

All other sites are above 
East of SR 2309 

headwaters. SHEET §;i::oF ) S 
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