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l~mi/II~~WRMI/1//II//Wm~/lliiiHIIIIWIM/I~IW 
Dec ID: 003525140019 
Recorded: 09/3o;2009 Type: CAP 
Fee Amt: $ZOS.oo Pa eat 12:15:33 PM 
Excise Tax: ilS?.OOg 1 of 19 
InstrN 200900003436 
Rutherford county NC 

::99o"''::2§2·:3act 

P .!.X # 1606 265 

' CONSERVA~ION EASEMENT and 
·•• EA$~MENT o'F lN~!REf>$ AN[) EGRESS - ~ : ~~ . 

~--·· 

lbis Conservation E~sement a9-lf''E~sel'llt:nt ~~fi In~,ess and Egress is granted on this __;}£J_...._ 
day of l'!\AA4 , 2009 by ROBER1:'L. TATE ANII> WifE, CAROLYN T. TATE, having an 
address of 41111 U.S. Highway 221:: Soutli; Forest City,')«;,, 28043 (hereinafter collectively, 
"Grantor"), to THE NORTH 'CAROLINA DEP\\RTMENT··.QF TRANSPORTATION, its 
successors and assigns, having an '"iakti-@£s-bf 1598 Mdil Se~dce c@ter, Raleigh, NC 27699-1598 
(hereinafter, "NCDOT'' or .. Grantee")_:· "·. ·' ,.,. ',,.., ·-... _! 

\ I ,, '• ' 

The designation Grantor and G;autee as:· used h~rein sh~ll include said parties, their heirs, 
succcsson; and assigns, and shall includ:~ sirigular,, ·plural, inasculine, feminine or neuter as 
required by context. -, ... · / 1 
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\ WHEREAS: 

Gl.1tntor is the sole mvner in fee simple of certain real property more particularly 
d~crih.ed.~n Deed Rook 241, Page 146, Deed Rook 274, Page 07, Deed Rook 459, Page 294, and 
Deed /Book 504, Page 03 of the RuthertOrd County Registry, which consists of approximately 

,-16.24 acrc'!1, more or less, located in Sulpher Springs Township, RutherfOrd County, North 
,. Cmblina (hereinafter, "the Property"). 

I i,.-. -,,,_ 
\ 

·\. ,: Th~}roperty contains habitat beneficial to the survival of the dwarf-flowered heartleaf 
....... .._ __ /(He.:gastylis nJlniflora). which is currently identified as a "threatened" species. As such, NCDOT 

wi!:· incorpoiare~e Property into NCDOT's Onsite Mitigation Program in order to preserve this 
lt:abitat for ,the dw<i!"f-flowered heartleaf. 
. ! . ' 

. Graf!.ior is \Vi! ling to grant to Grantee a perpetual Conservation Easement over one area of 
th~ Pn;ipetJ:Y consi~ing of approximately 8.03 acres (hereinafter collectively, the "Conservation 
EasC!T)'cnF Arca"k thereby restricting and limiting the usc of land within the Conservation 
Easc1iiCrit Area tO lln5 tcm,~ and conditions and fOr the purposes hereinafter set forth, and to 
further\grant tl G~ante~ a P·~rman~nl Ac~.:ess Easement of Ingress and Egress (hereinafter, 
"Pennari~t Afc~s Eas~~nt"j-~o the Conservation Easement Area upon and along the Property 
as more pdnic~Jarly set fbrth her~inafter. VI . ~--.. 

~CDOT ·is an,;' ag~ncy 9.f tli~ Stat~·pf North Carolina whose purpose includes the 
construction of ti:.ansp~rt;'Iiion pooj~sts iOr~ubh.c use and who has the authority to acquire land 
for the purpose ofmitiga'ting the:~n:vironmental i\npacts of these transportation projects. 

, . . , I 
\., / ', 'I ', •I 

The purposes'--<~( t9,e-' Cop.servation ·,.ga~t:ti'ien1; are to preserve, enhance, restore, and 
maintain the natural features anCt resouices qf the Conservation Easement Area; to provide 
habitat for native plants and.1ffillmals, sgeci.Ji~~11y iD~ludi~g threatened plant species such as the 
dwarf-flowered heartleaf (H'exastylis nariijTC~rG); tc\ improye and maintain water quality; and to 
control runoff of sediment (hereinafit;i~ the ~~consentatlion Values"); as well as to prevent any u((e 
of the Conservation Easement Area t~at wm:·signifi0aillly il:n"Ptir or interfere with these purposes, 
and to maintain permanently .th_e dpminallt woodJ~a: ~.scenlo .. and natural character of the 
Conservation Easement Area desi@<tte.d.c.fi the Propef:ty as hereinafter described. . " './ ', ., . 

'. ' ·.,,· ,' -... , · .. _/ 

The sptx:ific conservation valu~.s ofthe.tunsei'/atiorl'··Easement Area and its current usc 
and state ofimprov~ment are describ~d 'i.n a do'~umenf.entitledi"Conservation Management Plan 
for Dwarf-Flowered Heartleaf (Hcxast)#~ n~niflor'"a) at t.tie Tate Conservation Easement; 
Rutherford County, NC" ("Management Plon~') d,lited Apnl 2009, prepared by NCDOT and 
acknowledged by all parties to be accurate as ~·f the date,-of ,.~hts-E'."V~servation Easement. The 
Management Plan may he used hy Grantee to. docum~nt.-any future. changes in the use or 
character of the Conservation Easement Area in Ot:der to.ensure the temlo~ and conditions of this 
Conservation Easement arc fulfilled. This Man'a~cm1~nt' Plan, 1..i~ev~r, is.-~' nOt\ intended to 
preclude the use of other evidence to establish tiro ~r~sent cOndHion'• of the Cb!Jservation 
Ea.~emcnt Area if there is a controversy over its usc. Grantor aTid d'.Jfanti;c h;i"t.~c eop'jes of this 

I. I ;' ,1-','·, \,._ ___ ) 
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Map.agcmcnt Plan, and said Management Plan will remain on file with the Office of Katural 
En~irO'rJ.!nent within NCDOT. 

of·antor intends for the consenr<~tion v<~lues of the Conservation Easement Area to be 
preserv.ed·3.nd maintained, and further, Grantor intends to convey to Grantee the right to preserve 
_o.hd PJ~tect the comervation values of the Conservation Easement Area in perpetuity. 

\ 
\.,____ / The conservation purposes ofthis Conservation Easement are recognized by the Uniform 

N:drttC·:tr~lina Conservation and Histmic Preservation Agreements Act, N.C.G.S. § 121-34 eL 

/eq., ,:V.'hich··l?rovides for the enforceability of restrictions, casl-mcnts, covenants or conditions 
'· __ / "appcopriate _:'to retaining land or water areas predominantly in their natural, scenic, or open 

cor"dition or··m 'a._gricultural, horticulnrral, farming or forest use," N .C.G.S. § 121-35(1 ); and 
which pro}t.idcs foi tax assessment of lands subject to such agreements '"on the basis of the true 

:·value of.:l:he·. land '··and improvement less any reduction in value caused hy the agreement," 
'-N.C.G.S. § r2t-40 .. ' 

·. : . ' 

\., }' N_O;,, TH~REPORE, in consideration of the sum of SIXTY-EIGHT THOUSAND TWO 
HUNb.R:ED AND FlF'l'Y•J;IVE Dollars ($68)55.00) payable tu Rubert L. Tate and wife, 
Carolyil T. Tat:C, /imd lOr u·~er v<~luab1e consideration, and in consideration of the mutual 
covenant~, tcrp1~; condijiQ_ns ~d restrictions contained herein, _ Grantor hereby grants and 
convey-:. Unto IGFantee ~d I its svccessors or assigns forever and m perpetuity a Conservation 
Easement o'r' thf natufe ~nd clrlara~jl!( "ih4_ to the extent hereinafter set fi.Jrth, situated in 
Rutherford County, Nqrth ,Caroli4a, <¥' describfid in Exhibit A: together with a Permanent Access 
Easement as mot\: parhc1,1larly desGP,.bed tyelow'.~n Paragraph 4 and in Exhibit B, attached hereto 
and incorporated -~.Y reference .. fr'ill subse4uent'1references to the Conservation Easement shall 
include, where appropriate, ref~refl.,ce to tlie Permanent Access Easement. 

·-.~._ __ .-""·( ) I \._...-:.-·- ~,,, 
The terms, conditions an'd restriC"tions,.-' of the .... '9onservation Easement and Permanent 

Access Easement are as hereffirrfter set forth) · . ... ........ 
...... .' 

I. Grant of Const'l:rvation Eas~cnt 
I 
. I . ' 

' ' ' I ' -.-... 

Grantor hereby voluntarity-.gr~rts and conveY~ ~~-6~ante~·;· .. and Grantee hereby voluntarily 
accepts, a perpetual Conservation>Ea$'€fl{ent, which :.is an·- .immediately vested interest in rea! 
property of the nature and character d~cribed he~el\l. · Gra-ntf)t"-E~.~es that it will not pertOnn, nor 
knowingly allow others to perform, anY act on r/r atlcc~g the. Conservation Easement Art;!a that 
is inconsistent with the covenants hcrcih. The· GrantOr aulhoci.zes the Grantee to enforce these 
covenants in the manner described below.\ 1 

' 
The Grantor hereby voluntarily grants --4~-~nveys,k> t!J.e-U--~tee all development rights 

tOr the Conservation Easement Area.. except as O]:hetwise.-Te~e'rved and 'provided by the terms of 
this Conservation Easement, that are now or her~after inherent in the 'Bonservation Easement 
Area. The parties agree that the development rig1{ts ih the CoifSCtyatiGn E~S~nt Area arc 
tenninated and extinguished, and may not be used ofNi tiansmiricd to anij otlwr po"¥on of the 
Property, as it is now described or as the Property may be describtxl i~ the L'u!:_~C~-~ 1 

3 

• I , ,',I c,. ·,._ ) 
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Duration 

Tti~s Consi!TVation Easement shaH be perpetual. It is an t:ascrnent in gross, runs with the 
l~d anp_is enforceable by Grantee against Grantor, its representatives, heirs, successors and 
~~si~_.-,;, lessees, agent<>, and licensees. 

' 
3. 

I 1,.-. •,,_ 

Description of Conservation Easement Area 

\ 
·\. ,· : The··conservation Easement Area enoompasses habitat suitable tOr the dwart:.tlowered 

'-· .. .._ __ /hea.f!J'eaf ami/ is located on the Property, as more particularly described in Exhibit A, and is 
co~prised of~ximately 8.03 acres. 

4._:/ 

··... .GraUtor hereby grants and conveys to Grantee a Pem1anent Access Easement over the 
Prd.pcriy t-b the C~nservation Easement Area, continuing in perpetuity. The location of the 
Pemia~t AccesS ~j\Sefi'leRt._is described in Exhibit B. 

\ . . ·, 
N.pnot ~d its a~thohzed representatives at all reasonable times and continuing in 

perpetuity}.sha~lj~ave the/right tr~ access the Conservation Easement Area through the Permanent 
Access EasC'McnJ for th,.C p~rpos~ of u~cfraking activities to protect, restore, manage, maintain, 
or enhance lh~ conseriatio'n v~dufs u.f the cribservation Easement Area, and for the purpose of 
inspecting the Conserv~ti.dn EaseJTie:n't Ar~ to d.etermine if Grantor is complying with the tenns, 
conditions, restriC.~ionS,-iand pu~-vOSes o! l:his ·:ponservation Easem~nt. NCDOT will notif)' 
Grantor by phone, e{p-ail, or o~er··!;orrespi)n~encp before entering tht: Property for the purpose of 
detennining complitm,ce. H6we,~er. if' N.CD'()'f ~jn its sole discretion detennines that 
circumstances require i;Timediatt(~ntry, N"G06t is n~t.required to notify Grantor prior to entry 
but will notifY Grantor withir;_-kVo business day~ of S!J-ch entry. 

. ,.. .... .' '·' . '. ·. 

5. Rights and R~·3oonsibi!iti~·~~t~ined.b~ the.'Grantor 
' I 1 I_ 

' ' ' I ' . -. .... 

Subject to the tenns and'·restriction,fi contaid.ed .. ITh~in, Grantor reserves to and for itself 
and its successors all customary r~ghtS ,;1nd privilege~~pf m~rpershfp. including without limitation 
the right to quit1: enjoyment of the ,.-Conscrvatio-o .'f.as~~N.t ~rea; the rights to sell, lease, 
encumber, impose restrictions on anl .. dc"isc tl1c Cori~ServOtio~-Easement Area, provided such 
transaction is subject to the terms of thi:a, Cons6rvatiorl Easenlent and written notice is provided 
to Grantee; together with any rights not s~ifiC·~lly p;rOhibite4.by or limited by this Conservation 
Easement, and not inconsistent with the ·gurpose,.S of this1 Conservation Easement. Unless 
othen.vise specified helow, nothing in this C~llsfrVation EJiS~all require Grantor to tak.~ 
any action to restore the condition of the Con~rvation Eas,einent Afe.a after any Act of God. 
Grantor underst£Jnds that nothing in this ConserVation Eii.:~cfficnt relieve'~. it of any obligation or 
restriction on the usc ofthc Conscrv£Jtion East.ment\~rea•:lTT)~Osed ~~.~w. · .~" --,,\ 
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/ ',, Grantor currently operates a one and a half inch water line ("Water Line") running 
from MQrtin's Branch Creek to gardens and lawns on the Property. The Water Line runs through 
the ConS~rvation Easement Area. Grantor rdaim; the right to operate and maintain this \Vater 
Line or a 8.ubstantially similar water line from Martin's Branch Creek through the Conservation 
Easement-'An::a to the Property. Prior to performing any maintenance or (.;Onstruction in tht: 
c'onsifvation Easement Area, Grantor must submit a plan to NCDOT (Natural Environment 

\ _,-Unit} detailing the proposed maintenance or construction activities. Grantor may not perform 
\., ___ . · ma~Ot~ance or construction activities in the Conservation Easement Area until Grantor receives 

-..... w.ritt® ilpproval of the submitted plan from NCDOT. Grantor shall not di~turh the dwarf-
.\. !fowo/ed heat

1
tlcaf in perfOrming any maintenance or construction in the Conservation Easement 

-.. ... ____ /Area~ ·' 

6. ,. Ri@t to Privacy 

. C.iran_tOr reta-lns the tight to privacy and the tight to exclude members of the publlc from 
t~pas,Sin~:On the _,(:onscrvation Easement Area. This Conservation Easement does not create 
any·J.:_ight~·ofthe pUblic in, on or to the Conservation Easement Area, although the public has the 
right io.\~ie~r the ... CoptcNaiio~\ Easement Area from any adjacent publicly accessible areas. 

\._ I . I ·, 
7\ 1s~bdivisiqn-.._ 

The Co.il'"(erfation ~-ast?nent 'Area ... nlaY~~t be subdivided, partitioned nor conveyed from the 
Property, except in its ~urr_¢nt confgu(ation as l,lll entity or block ofthe Property. 

', I .-. ' 

• I. : I ., ,· • 

8. Pa~·i!ivc R"Ccrcatiorift1 Usc 
1 

\. ' ', I, I 

Grantor retairis-. .. the r.iriht ,to eng~ge\in:"pas~hre recreational uses of the Conservation 
Easement Area (requiri-n_g-- no sUrface ciiter'a"ti'(m of-....the land and posing no threat to the 
conservation values set fort~lrefein), including', witb.out)imitation, walking, fishing, hunting or 
animal and plant observatio'Jl as long-~ ... -~uC~ actfvhy iS, consistent with the purposes of this 
Conservation Easement and i~ not pro~ bite~ by Parag!raph 19 below. 

' • • ' ' I 
'. '· • I '._ I r -..._,_ 

9. Permitted and ReS!Qctetl A:tivities \ '- 1, 

- _.,.__, 

Any activity on, or use of, the ~esignatecL C\>,r{s.en\\~-idn.Ea"sement Area inconsistent with 
the purposes of this Conservation E1sement _r.,., proh;bited~·-. Unless expressly reserved as a 
compatible use herein, any activity in, o'r: use of, the GOnserva,ion Easement Area by Grantor is 
prohibited as inconsistent with the purpo.S-;:s of, the C.onscrv()tion Easement. The Conservation 
Easement Area shall be maintained in its niit~lt:'dl, s[t"enic am)

1 
open condition and restricted from 

any development that would significantly impairJ'~r interfet;e w~tlrii1<.\_ponscrvation values of this 
Consen,ation Easement Area, and any use or actiyity that'Ca_uSes or is 'li}cely to cause significant 
soil degradation or erosion or significant polluii_on or" any surface oP. sub-surface waters is 
prohibited. Any rights not expressly reserved by ornptor1,haVe beel)"'5'q:]uir~d by_.-Gi'ffi"\tee. 

5 

'~ / I . \ 
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/ ,,_Without limiting the foregoing, the following activities and uses are expressly prohibited, 
restn_icted; or reserved as indicated hereunder: 

A.\ Disturbance oft\latural Features 
' _, 

,/Any changes, disturbance, alteration or impairment of the natural, scenic and aesthetic 
,featuTes of the Conservation Easement Area or any introduction of non~nativc plants and/or 

,. ani:r:ial~pecies is prohibited unless NCDOT gives its prior writttm consent or unless othcnvisc 
exPres"slY'p~rmitted herein. 

' I "• 

...... _____ ,.., 
f R. ./Agricultural. Grazing, and Horticultural U::>e and Fencing 

',, 
Agpeulturak grazing and horticultural use. including landscaplng, of the Cons'-'nratlon 

:Easement:-' Af.ea is· .. prohibited. No herbicides, insecticides, fungicides, fertilizt:rs or other 
hotentian·y h~fmful ~ubstances may be used ln the Conservation Easement Area without advance 
v..ir~ten,per~ission ~om NCDOT. No agricultural products or by-products may be disposed of in 
tht: (~o:nst:fvation Easement An:a or \\':ithin 100 feet of Martin's Branch Creek. Existing fences 
may be:'fepaircd . .-itn~!--re'Pla~d by Grantor. Grantee or its representatives may install fencing 
around 'the perim.et'er of the ·x:;onservation Easement Area. Grantor will bt: responsible for 

' maintainit)~ anr f~nces in_~t;i,l,_lled'~ursuant to this paragraph. 
·. I I . 

c. ·,___,si,\·icultu/al_/J:se a~d '-c.;-11;1 r~h!f_ring 
· · I ,. -

There rna~: be Po _cle~truct:o:p_,br c~ttting 'of trees or plants in the Conservation Easement 
Area, except upon\writfc-h appro'i~ ofNCdOT. \The gathering of firewood in the Conservation 
Easement Area sh~'hl_ be limite.d. 't-0 dead'·trbes, JSuch that the gathering is consistent with the 
purposes of this Cons·~·.@;_ti~n.-Eas~htent. Rem..9~-:ai0f!fl!ge live trees, or thinning of the forest or 
removal of brush for tire managt!ment, niay b<i' allowed, in some cases provided that any such 
rt:qucst ts consistent with thellrorposes of this tonse\Vat1qn Easement and Grantor obtains pnor 
wnttcn approval from NCDOT _,..._ ~ ' / 1 1 ', 

' I I 

D. Dumping and Si'o(~Ke ;_ .,_I r 

' ' 
Dumping or storage of s~i'l;:tmsi1, refuse. 4ebris:·-.ashe§, garbage, waste, abandoned 

vehicles or parts, appliances, machinerY, or hazar¢1.0~~- sllbSu;~.(ii;e.'i,. ilr toxic or hazardous waste, or 
any placement of underground or ~bovegroVnd sttl'age 'trmks or other materials on the 
Conservation Easement Area is prohibited. :' No ~gncultu~l products or by-products, or 
agricultural equipment, may be dumped Ot\storftd in tht: Con~ation Easement Area. Grantor 
shall be responsible for removing any dumpeo..ot sto.red materiaL 

~ 

I .-- /-'-,, 
E. Mineral [he, Excavation. and f)re'{ging 

There shall be no tilling, excavation, dredgi.llg, ttb.ni.~g or dyi'~ng; ·.Q.o reriio""~l of topsoil, 
sand, gravel, rock. peat, minerals or other materials, ai:J:;i-1-lo•change in i:he t~pog;-aphy"Ofthe land 
in any manner on the Conservation Easement Area, or on adjaCent·' prop~y i{ o\Vn~d by the 

I • 1-'c ~ 

6 

' I. ,' ' '·,, ·,._.._..) 
· ....... · 
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Gra_tltQ_r or his succes~ors, which ·would cause erosion or siltation on the Conservation Easement 
Arw. -.... .. 

F. ·.. Industrial Usc 
' _, 

~/Industrial activities on the Conservation Easement Area are prohibited. 

Residential l./se 

Rcsid~ntial use of the Conservation Easement Area is prohibited. 

II. ·. Lt'.lfJlmercial Use 

\ 
crimrnercial'· activities in the Conservation Easement Area are prohibited. 
; .' I 

\ ,"1. Con.J;trucliun, Road.o,; and Road RuiLding, Motorized Vehicles 

~-' 

.There sh?>il ~e' ~Dui.,lding, shed, facility, mobile home, or other structure constructed or 
placed ~n the cpns.b-vation Eii"s_ernent Area. Motorized vehicles, including off-road vehicles, are 
prohibitf:-4 in tlte Conserv~tj.on Easement Area. However, NCDOT expressly reserves the right to 
install, op~!atd, c::nd mai.~tai!n strl;ctures or m1paved roads, and to use motorized vehicles in any 
manner nec~s'sa~, for flhc/ purp0se qf~reest~blishing, protecting, and enhancing conservation 
values for the C~serv~tio~ Easerj-1en~:Area. ', 

-'- Sig~,... ·,_i ... / 'I 

,, , , ', I, ' 

No signs shalh1e.._r~nl'ihted in the'c(:;ll.~f'Vii'tte.l;l Easement Area except interpretive signs 
des'.:ribing activities and the coilservatioh va~Ues of 'the Conservation Easement Area, signs 
identifying the owner of tlufhOpcrty and ihc."holde,r of .the Conservation Easement, and signs 
giving directions or prcscrib~ng rules Md-icgt~latiqll.S• for ·.the use of the Conservation Easement 
Area, which sha11 specificall~r includ¢ "Nu·~_Trespa~siJ.g," f'No Hunting;· and "Posted'' signs, if 
applicable. \ ·,_ · · '1 \,_

1 

1
r ---...-. 

\., ' _.. '· 
- 1'-.' K Utilities 

"'· .' / ',, .,_ . 
The installation of utility syst~ins, inch/din-~, ~ith~~t-.li~itation, water (the Water Line 

defined above is excluded from this prOhibitiO:~), se\yer, pow~r, fuel, and communication lines 
and related tbcilities, is prohibited. IfxJ:hert are. existing--' utility casements located in the 
Conservation Easement Area or affecting the .. C'onsirvation :Easement Area, Grantor shall notify 
1\CDOT ifright-ot:.way clearing or other work ~-~the Con$ervfM:im'r-E,_asernent Area is scheduled 
by the utility. Any such clearing should be i~ keeping' ~r{th the iii~nt of the Conservation 
Easement. 

7 

. ' 
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WaLer Quality and Drainage Patterns 

\ 
Gt.~ntor shall conduct no activities in the Conservation Easement Area that would he 

dettjmentai-, to water quality or to any of the plants or habital'l within the Conservation Easement 
Area, sp..eci1ically including the dwarf-flowered heartlcaf(Hexastylis nan(flora) and its habitat, or 
tb3t ~.:'1uld alter natural water levels, drainage, sedimentation and/or flow in or over the 
,Conservation Easement Area, or cause soil degradation or erosion. Diking, dredging, alteration, 

\, _... .. draiflin~J filling or removal of wetlands or stream hy Grantor is prohibited. In addition, Grantor 
-...__ -..- is .Profubll~ from diverting or causing or permitting the diversion of surface or underground 

.\. water J-nto, Wl"~hin or out of the Conservation Easement Area by any memiS (except as permitted 
-.. .... _____ ....-\vith Jegard tq-'the Water Line as described above); polluting or discharging into waters, springs, 

seepS, or Wl-1laD.d~~ or using pesticides or biocides in the Conservation Easement Area unless 
~greed to 1~)""11Y:ritin_wpy NCDOT. 
' . . 

M·. _.:' NCD1JT's Rights 

·-...... 1: : _: 

·· .... ,NO:bOT, ori behalf of itself and its authorized representatives reserves the right to use the 
Consei·va'tion Ea~~r.tlt Are~.jn any way necessary, consistent with the terms hercin, to undertake 
any al-1i\rities t~/pr6tect, restOr~, manage, maintain, or enhance the conservation values of the 
Conservation E;asthnent .,.Y~i;a. NCDOT specifically reserves the right to use the Conservation 
basement Areal iTh the fu~ for ·Qdditional mitigation or conservation activities that further the 
conservation 'Viilufs of tl;·e c;.i:mservatioif'E<J.S~ent Area. 

• • .. I .. 
' . ,' ' 

10. On'goingiRcSoonsibiliti'es ofthe G!'antor 
·.. , _ _.. ,- I ' I 
. ., I 

Other than ~specified hff6~n. this'·CbnseD"Vation Ea~ement is not intended to impose any 
legal or other responsi"bm.tv g_n-Tiratittee, or in ··a!JJ<w·aytQ affect any existing obligation of Grantor 
as 0\Vner oft he Property. Among. Other thirlgs, Wis shal(a_pply to: 

~·-· ' ' 

A. Tuxes 
....... . ,' . . 

~-- .' I I 

.. ' I I 
. ' .' ·. . ' ' I-

Grantor shall contmue ta_ be s0lely responstble {or);-lly'i'B..ent of all taxes and assessments 
levied against the Property. If dr.~;~-ntct is e<ccr rcqu

1
ired-to1,pay i11y taxeR or assessments on its 

interest in the Property, Grantor wili"l'ciii1bUrsc GranteO±Or the same. 

B. 

: "· .' .... ',, .,_ : 

Upkeep and Maintenancd. 
·,, ' -.., -.._! 

\ 

Grantor retains all responsibilities.' and ··~hall .bear all/~osts and liabilities of any kind 
related to ownership and operation of the.'·I?.J0-ReJJ)r, induding the maintenance of adequate 

~ 

comprehensive general liahihty insurance ccr-·crage. ,-Gramor--.retains responsibility tOr 
maintaining the Property, excluding the ConsGrvation .Ea?bncnt A~a. The Conservation 
Easement Area shall be maintained by Grantct:, al:l dictated by the·. requirements of the 
Management Plan. However, Grantor shall retain rqpo:rkibility fo(IT1_aintaining..-tli'"e\Watcr Line 
through the Conservation Easement Area. ·,~ / 1 · .' · -... 

8 

/ 

I 

' 

...... 

I 

i 
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.-,,_c. Liability and Indcmn(fication 

\ 
Gt.~ntor agrees to indemnify and hold Grantee hannlc...;,s from any and all costs, claims or 

liab.!lity, i:riduding but not limited to reasonable attorney'~ tees arising from any personal injury, 
ac~dents,-riegligence or damage relating to the Property, or any claim thereof, unless due to the 
iofenti?Tial misconduct or negligence of Grantee or its agents, in which case liability shall be 
Jlppo~:tioncd acconlingly. 

.. ' 
.. 

I (IL· .. Enforcement 

..... I I 

.. .._ __ / f NCDQT shall have the right to prevent violations and remedy violations of the tenns of 
this,-Conserva'tiOrl ... fasement through judicial action, which shall include, without limitation, the 
t:\Wtt to bring.procet(dings in law or in equity against any party or parties attempting to violate the 
·~erms of rlris .Conservation Easement. Except when an ongoing or imminent violation could 
tt:reversitJiy ~iminisl1 or impair the conservation values of the Conservation Eaqement Area, 
N·t:;pOT s~~:ll give .. Grantor written notice of any violation and thirty (30) days to cure, before 
com~e,nc~ng legal proceedings. Jf a court with jurisdiction detcnnines that a violation may exist 
or haS .D~ccurred .. :·N.CD1J'r-,.Qlay obtain an injunction to stop the violation, temporarily or 
pcrman(;ptly. T}IC p'~utics ab'Te't:-\that a court may isst•e an injunction or order requiring Grantor to 
restore tli~<', Cun~~·"'-'ation EJ~.eme'~t Area to its condition prior to the violation as restoration of the 
Conservat101) E!arernent ~reh. may be the only appropriate remedy. In any case where a court 
finds that a ,;i7lla~on ha~ .. oc.6urred•, Gr~-1fof51\all reimburse NCDOT tOr all expenses incurred in 
stopping and correcting,thc:'violatipn, ¢cluding):JUt not limited to court costs, attorneys' fees, and 
any other onsite r$lcdi.~tioTI costSJ lf1egal,:actioi! is brought by NCDOT and a court finds that no 
violation has occui.r:,ed, fti'~h party· .. '.\h~11 bear

1

its o\vn costs. The failure ofNCDOT to discover a 
violation or to take i~mediate l~ga!, action'•stiall not bar NCDOT from doing so at a later date for 
that violation or any sUbstquyriviqJations.' \.__.·:..·- ~,,, 

J • .' ... 

12. Transfer Qf Erulenl'ents .... -... . ,. I ·, 
Grantee shall have th:e right :to tr~sfer tt1isl Cor'.servation Easement and Pennancnt 

Al:cess Easement to any public\~gcncY or to ~ private ~o~rOfiJ;.,organization that, at the time of 
transfer, is a qualified organizit~on ':tmdeF' § 170(h), o't t4e U.·S: Internal Revenue Code, as 
amended and under NC:GS § 121-34·~o·(s.~t; provided t~te agency or··organization expressly agrees 
to assume the responsibility imposed ~n the trans1'1i(rritli'~y.D"f. parties by this Conservation 
Easement. As a condition of such tran~er, Gra_ifiee sh~l reclUin: that the conservation purposes 
intended to be advanced hereunder shall C~Jntinu~ to be .earned o~t. 

\ 
13. Transfer of Property ·,~ .· / 

~ 

f 

' 
I -' _,-,, 

Grantor agrees to incorporate by reference. the tennS fl this c~h~ervatlon Easement and 
Permanent Access Easement in any deed or other lCgal instrument by whiC~ it transfers or divests 
itself of any interests, including leasehold inter~st~ in1

, aLi or a J'l01}:ion··,of tl(e --r'--{)nservation 
EasL"'Jlent Area. Failure of Grantor to comply with tliNv's.ebtion shall hot i\mpa~r the \r,alidity of 

' ' ·, . 

9 

I 
,o' ,I 'c,, '---.-) 

\ ··---· ''..._,, 
',, 

/ 

f .. 

..... · 

I 

i 
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this ,C:?nservation Easement and Permanent Access Easement as to successor owners or limit the 
enf~rct.1;?Hity of this Conservation Easement and Permanent Access Easement in any way. 

14:·.. Amendment of Easements 

' _, 

. /This Conservation Easement and Permanent Access Easement may be amended by a 
\ .\vritt~ instrument ext:cuted by both Grantee and Grantor. Any such amendment shall be 
\., ___ .- / oon~istent with the purpose of this Conservation Easement and its tenns, and ~hall comply with 

-..... SeCtiGil i•7.9(h) of the Internal Revenue Code or any regulations promuJgated in accordance with 
·\. that section>. Any such amendment shall he duly recorded in the RutherfOrd County Register of 

-... ... ..__ __ /bee~' otli~.;c/ 

1 5/··. P;~\,~dure in the Event of Changed Conditions 

The Want or donation of this Conservation Easement gives rise to a property right 
iil).medi3.tely· vested .'in the Grantee, v.-ith a t3ir market value equal to the proportionate value that 
the--~~sE)fvation Easement bears to the value of the Property as a whole. That proportionate 
value·~rihe Gr3f)."te~?-s 13fo~' rights shall remain constant. If a change in conditions occurs. 
which lt_lakes im-J,g1isible or i'mpractical any continued protection of the Conservation Easement 
Area for\consefv?-tion pum_oses·, the restrictions contained herein may only be extinguished by 
judicial prb.cee~i~g. Any·:Pn)ceed..;; recovered in such actions shall be divided in accordance with 
the propotti"Mat~ value:' of .'Grankr's a:lld-G[antee's intere~ts as specified herein; all expenses 
including attorot.:¥~· fe~~ iy,x'~urredibY ,Prantor \~d Grantee in such action sha11 be paid out of the 
recovered proceeds. <',]n¢tee. it~ succes~rs JJ)d assigns, shall be entitled to a portion of the 
proceeds of such -~ale, '-eichangci .:~'Voluniaiy co\wersion of the Property, or any damage award 
with respect to any'·~-?diciat pra;d~ding. "UP,on S}lch proceedings, such portion ~hall be equal to 
the proportionate valii~ that Gianttic'~, its

1 
sUccc~M-~ and assign's, interest in the Conservation 

Easement Area bears to ... t1ie ;:~luc br the Pr&p~rt~:" as a ~;hole as of the date of the recording of this . ' . 
Conservation Easement. "PfWl..-?i::ds of Sale'~ shall mean the cash value of all money and. property 
paid, transferred or contribut~d in considerafio"rl for,1~ir as O~herwise required as a condition to the 
sale, exchange or involuntarY, convers;ion of the C<Om~ervation Easement Area, or any damages 
othen:vise awarded as a result of juiJicial jilroceedjngs, rhi-rfl.~<; Grantor's expenses from such 
transactions or proceedings. \ ·., / 1, ·,_

1 ~ '- ..•. 

..... ' ,.. ' ' . - ....... _, 
16. Procedure in the Event ~fCondetntrnti<Jn"ot-Etir.n£Qt Domain 

'. I \ I \ 

Whenever all or part of the ProP~rty is :taken b")r exerC~e of eminent domain by public, 
corpt)fate or other authority, or by negotirit~d S<ife in lieu of c9"ildemnation, so as to abrogate the 
restrictions imposed by this Conservation Ea~9ffiel)t, Grant9r shall immediately give notice to 
Grantee and shall take all appropriate actions at t[W time of)uc9A-r&G!l~ or sale to recover the full 
value of the taking and all incidental or direct damages res"ult.illg from the taking. Any proceeds 
recovered in such actions shall be divided in ·,.accord.<lncC with the "proportionate value of 
Grantor's and Grantee's interests as specified hcl.-ein; 1alL-; expen~. inCluding- attorneys' fees 
incurred by Grantor and Grantee in such action shall he. ~aid out of th~ re~vered pro~ds to the 
extent not paid by the condemning authority. Grantee, 11ts suCces:;ors ~d ~signs~ shall be 

I. I } ,1-'c,., \,._.._..) 

10 

\ · ....... · '-....,_ 
',, 

/ 

I 

' 

..... · 

I 

i 
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cntit}c;lf to a portion of the proceeds of such sale, exchange, involuntary- conversion of the 
ProP.eriy,_ or any damage award with respect to any judicial proceeding. Such portion shall be 
equal to '\he proportionate value that Grantee's, its successor's and assign's interest in the 
Corrservati.Cn Easement Area bears to the value of the Property as a whole as of the date of the 
recordin.g -6f this Conservation Easement. "Proceeds of Sale" shall mean the cash value of all 
TD~lnex-'imd property paid, transferred or contributed in consideration tOr, or as othetv.'isc required 
;ls a condition to the sale. exchange or involw1tary conversion of the Conservation Easement 

\, ____ .. .:"Are/ 9! _any damages otherwise awarded as a result of judicial proceedings. minus Grantor's 
expenZes fr.qm such transactions or proceedings. 

'· 
' I "• 

f 17. ./ Int@retation 
', 

..: ' Th\:;s·Cons~'cvation Easement shall be interpreted under the laws of the State of North 
Carolina, ./es~.lving 'any ambiguities and questions of the validity of specific provisions so as to 
t9:vc ma:cim~tll effe~ to its conservation purposes. 

\ 
Peq{etuapuration; Severabilitv 

'This Con~~r<•ation E~~ent and Permanent Access Easement shall be servitudes running 
with the ··.\and fri ;.Pcrpetuij?(_. E~cry provision of this Conservation Easement and Pennanent 
Access EaS:e.mGnt1 that a~plit}s to ·.prantor or Grantee shall also apply to their respective agents, 
heirs, executdtS, ~dmin~,Strajors, assi~;(.~ inCL.\.all other successors as their interests may appear. 
Invalidity of any of t.tte _¢oven~1ts, ,:"tenus ot: conditions of this Conservation Easement or 
Pennanent Acces~ .. Eas~~ent, or M.Y_..'part,:there~i: by court order or judgment shall in no way 
affect the validily "..uf aD:)" of the .·Qthcr provlsion~ hereof, which sha11 remain in full force and 
effect. '\. .· ·. I 

·, .. __ _.,/ 

19. ·._.·:.-

~--·· . ., 
Any notices required:. by this cOri.s~rV::ltion iE'asen1,ent shall he in writing and shall be 

personally delivered or sent ··by first/class·~_mai1 t(l) the parties respectively at the following 
addresses, unless a party has bee.~ notiti-ed in ~~riting by\the \Jttro.r, of a change of address: 

' . ' I ,_t '. 
·..... . ,.. / ' ·. 

To Grantor: - _,.._, 
c/o Robert L. Tate or Carolyn 1. Tate 
4411 US Highway 221 South '. 
Forest City, NC 28043 \ 

To"JCDOT: 
Natural Environment Unit 
Attn: Zachery R. McNeill 

\ 

North Carolina Department ofTransportatiori·. 
1598 ~ail Service Center .... ,~ / 1 

Raleigh. NC 27699-1598 

11 

f 

' 

/ 

·•. 

f 

' 

_,..--.. 

... .. · 

I 

... 

i 

·-· 
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h) any provision of this Consen•ation Easement in which Grantor is required to provide 

advance ri~tice to Grantee of any activity on the Property, such notice shall be given not less than 
thirty days 'prior to the planned commencement of the activity. If Grantee's approval is required, 
such appmVal shall be deemed withheld unless Grantee provides to the Grantor written notice of 
apPrm:.il within 30 days of receipt of said request. If Grantor ha~ received no response after ~aid 
)0 days, Grantor may send a second written notice to Grantee requesting a statement of the 

\, _.... ,.n:aS<')~~or the disapproval and Grantee shall respond within 30 days with an explanation for the 
--- spy~if:OC r~as.ons and basis for its decision to disapprove. 

' I •, 

....... ____ ,.., 

', 
Grawlt~r co~nants and represc..Tits that Grantor is the !'lolc owner and is seized of the 

Property ~h fc;e sirriple and has good right to grant and convey the aforesaid Conservation 
Easement" and'Pennalnent Access Easement; that the Conservation Easement Area and Permanent 
A_"c~ess ,Eas~h,ent ~~free and clear of any and all encumbrances, and Grantor will warrant and 
defen,9-Jh~-litlc agamst the lawful claims of al1 persons whomsoever; that there is legal access to 
the PrOpCrty; am}."Qr.afii'Or~t•qvenants that Grantee shall have the use of and enjoy all of the 
benefits\]erived froth and arisi"i'ig out of the aforesaid easements conveyed. 

' ' ....... ' ,· . ·. 
2 I."·.. $ u~seguen( L)ens \ 

v I .' : , ~- --. 
No provisions ofth~~ Cons·frvq.fion Eaiep.1ent should be construed as impairing the ability 

of the Grantor to \).lse 6e,Conservati~n Efl~me~t Area as collateral for subsequent borrowing. 
Any such liens shall be ~u"bonlinaf~i to this Cons~rvation Easement. 

, . . , I 
\.. / ', ', '. .' 

22. SubsegUw.t Ea£tments/Restriclioc's-'- ~,,, 
J / 

The grant of any ~erllents or u~e f~strir.tion~ .. that might diminish or impair the 
conservation values of the Ct~nservatio.tl"..,Eisenlent ~fea i~ prohibited. Any such easements or 
restrictions shall he suhordi"::tated t~· this~ Cons~'V~tionl Easement and Pennanent Access 
Easement \ ·,_ I \_I r ...... ,, 

\., ' 
23. Grantor's EnvirorunettM.ltW.irranty 

. '"·.,,·' ,.,. '-, ... , ·-. -
Grantor warrants that it has no\actual k.flowledge of'& relea~e or threatened release of 

hazardous substances or wastes on the P.mpertY, as su6h subst~nces and wastes are detined by 
applicable fellt.i"al and state law, and hereby prdrnises .to dcfej=~d and indemnify Grantee against 
all litigation,. daims, demands, penalties allil, .dam.figes, induding reasonable attorneys' fees, 
arising from or connected with any release of(hazardous_, w~~!e-tll~scd by an intentional or 
negligent act of Grantor or violation of federal, st-;3te or lQCal_.6nvironnl~tallaws caused by the 
negligent or intentional act of Grantor. Without litniting the. generality of·the foregoing, nothing 
in this Conservation Easement shall be construed as"'g_j.vitl,g dse to ¥15'~gh't,or ao/ilily..,in Grantee, 
nor shall Grantee have any right or ability, to exerciSe. pb)~ical ai" manag(:rial .. contrOl over the 
day-to-day operations of the Property, or othenvise to becS)me afl OP.'erator with, resp~ct to the 

',, I. 
1
, ;' ,1- 'c'.,, .... '-.._.) 

12 

\ · ..... · .. ,, 
'>, 

/ 

·,, 

' ' 

.-.-.· 
..... · 

I 

\, 

i 

'-· 
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Prup_eqy within the meaning of The Comprehensive Environmental Response. Compensation 
and Liabi,lity Act of 1980, as amended. 

24.\ Entire Agreement 
' _, 

Thts instrument sets forth the entire agreement of the parties with respect to the 
,Conservation Easement and Pennanent Access Easement and supersedes aH prior discussions, 

\, ___ _.., .. neg?fi~<'_',ns, understandings or agreements relating to said easements. 
I '•. 

....... ____ ,.., 
f 25. /Recording 

',, 
The,-Grantci: shall record this instrument and any amendment hereto in timely fashion 

with the Office of lhe Register of Deeds of Rutherford Couoty, North Carolina, and may re­
~cord jt.6t ar/y time ,hs may be required to preserve its rights under this Conservation Easement. 

t6, }Motger 
- '' 
7he Partt~s/agree th~t·'-Qte terms of this Conservation Easemt:nt and Permanent Access 

Easement~halll'survive an;<·~erg~ of the fee and easement interest in the Property. 
·. I I ' 

TO .if"'A 'J'E Al'j'D _TO HOL)'i- till"-Conservation Easement and Permanent Access 
East:ment unto the Gral\'tec/ its sucfcs~·urs and a~signs, tOrevcr. 

', I ' 

• I. : I "'I" ,· • • 

II\ WITN.ESS 'ivHERII.O~', the 'Gra~tor and Grantee, intending to legally bind 
themselves, have sch~cir hand~,~~',thc dat~ ~rst ':vT~tcn above. 

·~ .. __ _.,.-' . . ~,,_ 
' ·._.·..-

,.. ... _ . / 

· .. 
' .~"-·' 

\ 

\ 
·,, .· / 

!""" 

13 

f 

' 

'' 

/ 

·•. 

I 

' 

'• . 

........ / 
_,..-.. 

... .. · 

I 

-.. 

i 

·-· 
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'· GR\.NTI?RS: 
i 

\ 

d~(Seal) 
Robert L Tate 

Co ,//[' .) . .,._j,?:tu (Seal) 
Carolyn T. ate 

'·- NdRurcAROLTNA 
\ (~\-b;.,£.JcmTNTY 

'-, __ ,.., f I 

l,_..·<~""·.c.it"·.·G,'J\eae.rc,, a Notary Public of i3utYroJWb( County, North Carolina do 
:hereby c~ftif)r that RJoert L. Tate and Carolyn T. Tate personally appeared before me this day 
·~d execUte~·' the fo~going instrument. 

·. : . ' 

wib~~!·', ~;hand .~d o~cial stamp or seal this the Jtt':... day of _ _JM.C".>J"""'~I-----· 2009. 

_. I .. . ' 

' ·~ .. __ _.,.-' 
·._.·:,' 

........ . / 

' _.1'-.' 

\ 

\ 

14 

II· :J.l-.:lb£>9 

f 

' 

/ 

I 

' 

..... · 

....... / 

I 

i 
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~:- _·) ~ A-- Wv-=· (Seal) 

Titl~: ~.~ c4..- £>ces:Mf 
BB&T CO..~Lateral Service Corporat\0n, as substitute Trustee for Branch Banking & Trust 

/ 

r 

. -· 
NORTH CAROLINA 

\ A-~COUNTY 
\. ... /_. 1,., ....... .,,,, ,, 

.\ -~~--Jf~w-~.jl- \Jtt;, a Notary Public of '"B. 0+Jrl1l County, North Carolina do 
'·,l ,i_.,;,l\erc'ij., ~-~' tf>4 ~ ft G:> bb , a duly authorized agent of BB&T Collateral 

'. ~,0-S;~ ~q)Of"fSipn, as substitute Trustee for Branch Banking & Trust, personally appeared 
~- B~ror,c~e1.1'ns ~Y '.i!pd executed the foregmng mstrument. 

-;. l.. .!' h.y 
'<>'""•· . c., . ~ 

W:W:'es'O\lny i:/and an~ officral stamp or seal tlus the~ day of_MQ l 
' ,_.' / :. - 0.ia ~/LI\Sl.o..hr-

~ ~--~ '··.N~~ -(SEA_L_) --

1 . . ' I -(..., -l I , I /-... M}: commtsswn expires: ""-t r 

'·.. I 
v 

·,_i 

··-
·._.·:.-

........ . / 

. 
_.1'-.' 

\ 

\ 
-,, .· / 

!"' 

15 

f 
• 

.. · 

·•. 

f 
• 

... .. · 

• 2009 

-. 
'• . 

I 

i 

\, ·-· 
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i ~;-~.)L~~ea1) 
. -~1__ki'-R.~.~ 

Ilra:'lch Banking & Trust, P.O. Box 1255, Winston Salem, NC 27102 

... _, .I~-

( 

, I '· .. 
v 

~--~-·... ~o.W-
N.,tary Public (SEAL) i/. ) 

/-... M): commission expires: r_- (J- ( 
I 

·,_i 

· .. 

·._.·:.-

........ . / 

~ 

_.1'-.' 

\ 

\ 

16 

f 

' 

/ 

I 

' 

'•. 

'._. --\ 
/-- -.-., 

'· ....... i 
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i 

I 
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' ' ACC!<Pl'~D: 

~GRTH CA~OuN}!. 
f Hf _;__ CflUNr;t 

GRANTEE: 

NORTH CAROLINA DEPARTMENT 
OF TRANSPORTATION 

By: A.D. Allison, IT 
Manager, Right of Way Branch 

I, ~-t=o'~'::d ·b 4 };. , a Notary Public of w .. r(< County, North Carolina do 
hercb')<.<teJ;ticy that A.D. 8Jlison, U personally came before me this day and acknowledged that he 
is the M&.ager of..\hdttghtof.Way Branch of \he North Carolina Department ofTransportation, 
an agen.)y of \hp. &ate of North Carolina, and that by authority duly given, he executed the 
foregoing· illstru;lneitt. / ...._ · 

....... I ; I ·, 

Witn0$s my h;;;;:d ·~d o~f;~i~i stam:f or,~lfu"'.~• _L day of A""~ 
. ' ... ~. ·~ 
. '-' N~ Public (S!SAL) 

' •· ·• ', I ' 
·~ .. __ _.Fti~name'o~~~<D ~,..;.1 ~ ..A-nt4.-l-e 
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EXHIBIT A 

i \ 
CO"<SERVATION EASEMENT AREA 

' 
<;on.~~_F'Vation Easement Area- (8.03 acres, more or less)-

\ 
\., ___ _.... / Sai¢. conservation easement area consisting of 8.03 acres, more or less. over and upon a portion 

of 1th<{s"e·'e~ain 26.24 acres owned in fee simple by Robert L. Tate and wife, Carolyn T. Tate \ 
-, 'l!id describi;d in Deed Book 241, Page 146, Deed Rook 274, Page 07, Deed Rook 459, Page 294, 

'-· .. .._ /~md l;Jeed Bo~k 504, Page 03 ofthe Rutherford County Regi::;try, and located in Sulpher Springs 
-- Tow:Oship. Rtit~ertOrd County, North Carolina, and being described according to a plat or survey 

d~{ed Octo~r 1, 2'Q08 and captioned, "P1at of Boundary & New Ea"Semenl Survey for: North 
:Carolina pep-artmellt of Transportation upon the Lands of Robert L. Tate and wife, Carolyn T. 
•Tate," p_repalid by Vaughn & Melton, Asheville, Korth Carolina and recorded ;n i'l•-\- f3~ "30 

1 
c·qntempore:1eously.herew!th. p.,4 .__"I 0 

..... I ' J > 
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1\XHIBIT 8 

i \ 
PERMANE'H ACCESS EASEMENT 

THE GI}ANTORS FURTHER HEREBY GRAKT L'ITO THE DEPARTME:--IT, its agents, 
e¢plo.y.kes, authorized representatives, contractors, s(,·rvants, successors and assigns the right of 

\ !'fccess· over, upon and through the 8.03 acre Conservation Easement Area, TOGETHER WITH a 
\., ___ ... 'pcrp,6tual non-exclusp,.re easement for mgress and egress to the aforesaid ConservatiOn Easement 

-..... Arcit along. the ent1re boundary of the ConservatiOn Easement Area and )JCDOT's right-of-way 
·\. al.6ng {JS 2:it·and along the entire boundary of the Conservation Easement Area and NCDOT's 

'-· .. .._ __ A'ight--~f-way a./ong State Road 22X7, Jaynes Rnad. 
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