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PROCEDURES FOR USING PROPRIETARY ITEMS ON NORTH CAROLINA DEPARTMENT OF
TRANSPORTATION PROJECTS GOVERNED BY
CFR Title 23 Highways — §635.411 orR NC GENERAL STATUTES — §133-3

September 1, 2009

North Carolina Department of Transportation (NCDOT) and the Federal Highway
Administration (FHWA) encourage competition in project lettings. To further assure that the
Department, Municipalities and Counties using Federal or State Funds, comply with the
appropriate regulations, this information and process is being brought to your attention. This
applies to any entity advertising projects through NCDOT, using Federal or State Funds
governed by CFR Title 23 Highways — §635.411 or NC General Statutes — §133-3. The
purpose of these statutes is to mandate and encourage free and open competition on public
contracts.

Engineers have an inherent duty to use generic products instead of simply specifying proprietary
products. If proprietary items are used, one of the following procedures will be required. Using
the procedure shown herein is time consuming, limits competition and does not guarantee that
the proprietary product will be approved for use on a project funded by the FHWA or by
NCDOT or a combination of funds from these sources.

The links below are valuable sources of information on proprietary items using federal funds; the
information has not been repeated in this document.

http://www.fhwa.dot.gov/programadmin/contracts/011106ga.cfm
http://www.fhwa.dot.gov/programadmin/contracts/011106.cfm

There are only four ways that a proprietary item can be incorporated into a project with the
aforementioned federal or state funding. The four conditions and procedures represented in this
document must be used to request approval for use of a proprietary item.
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1. LIST AT LEAST 3 PROPRIETARY ITEMS AND "OR APPROVED EQUAL"

Make an effort to find or write a generic Specification that will not eliminate all but one
product. In other words, do not make the generic Specification so specific that it will
allow only one product. If generic Specifications are not available or are too complicated
to write, list at least 3 like proprietary items and the term approved equal. Approved
equal means that a product not listed may be used if it has the same properties and it
meets the Engineer's approval. Depending on the product, the Engineer may request
input from the design unit most familiar with the product and from the Materials and
Tests Unit before giving approval. (Example: Sign Sheeting would be reviewed by the
Signing Unit and Materials and Tests Unit.) Approval obtained for use is for the one
project only.

Example language: Use Item A, Item B, Item C or an approved equal. Show the same
information for each product, such as the website and telephone number. To avoid the
favoritism, list items in alphabetical order.
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Caution: Approval of a specific proprietary item on one project is not a blanket approval
that can be used any time or any location without further approval. These steps must be
taken for each proprietary item, in each project, each time used.

ESSENTIAL FOR SYNCHRONIZATION with existing highway facilities or "no equally
suitable alternate”

Make an effort to find interchangeable, compatible generic products to work with the
existing product. If there are none available, the requester must prove there is no equally
suitable alternate. Justification should consist of function, aesthetics, logistics or a
combination, through engineering judgment, economic considerations, product
availability and compatibility as to why no other product would work. Each proprietary
item must be addressed separately.

a. Outside NCDOT: The entity requesting the item must have the City Engineer or
their Consultant, (whoever seals the plans) develop the justification, and sign and
submit the letter of request at least 3-6 months prior to project letting. The letter with
the justification must be submitted to the appropriate NCDOT Division Engineer or
Director, requesting the use of this product. The NCDOT approving authority will
send written approval or denial within 30 days of receipt of the request. This
documentation will be added to the permanent project files.

b. Within NCDOT: The entity within NCDOT must use generic products if possible.
If it is not possible, the NCDOT unit must supply justification as to why generic
products cannot be used. At least 3-6 months prior to project letting, a letter with the
justification must be signed by the Unit Head, Division Engineer or Director and kept
with the permanent project files. These records must be readily available in case of a
request or an audit.

Example: Adding traffic signal equipment to an existing traffic signal system requiring
specific (proprietary) product compatibility

Caution: If the product is contested by a vendor, or the project is reviewed by FHWA-
NC or audited by an outside auditor and finds there is another product available that
could be used in lieu of the requested product, and the justification is not sufficient, the
certifying entity runs the risk of losing federal funds for that part of the project.
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RESEARCH, TEST OR EXPERIMENTAL project
(This option is not available outside of NCDOT)

If a NCDOT manager, supervisor or designer feels strongly enough that a proprietary
item has more favorable characteristics than any other product available for their project,
that entity may develop a proposal and workplan with experimental testing, control
sections, and justification, for application to Moy Biswas in the NCDOT Research and
Development Unit (Telephone: 919.508.1865 or email Biswas@ncdot.gov). There is an
example application which could serve as a guide for developing a proposal and
workplan in the appendix of this document. The package must be submitted at least 12 —
18 months prior to letting. This is not a process to be entered into frivolously as a great
deal of time, effort and costs are expended by the NCDOT Research and Development
Unit when developing a research, test or experimental project. After review of the
submitted proposal and workplan, Moy Biswas will send his written decision to the
applicant to approve or deny the proprietary product as a test project. Approval or denial
will be made solely by the Office of Research and Development. Submit copy of
approval letter from Research and Development Unit with the project submission for
letting.

Review this information before submitting a request for a federally funded experimental
project. http://www.fhwa.dot.gov/programadmin/contracts/expermnt.cfm

PuBLIC INTEREST FINDING — If a NCDOT manager, supervisor or designer, City or
Municipality feels there is no other product that would work as well as a proprietary item
that entity must justify that this item is the most acceptable choice of product by
developing a Public Interest Finding (PIF). Include why this product is the only product
that would serve the need. It must contain sufficient data to prove that it is superior to all
other products. It should include engineering judgment and economic considerations,
product availability and compatibility, logistical concerns and considerations unique to
the product. It could include credible research from other states, if applicable. It cannot
be based on opinion.

a. Outside NCDOT: After preparing the Public Interest Finding, submit to the
appropriate design unit, and the Materials and Tests Unit within NCDOT for their
review and input. After input has been received, reviewed and incorporated into the
PIF, send the package with a letter signed by the City Manager, City Engineer or
Consultant that sealed the plans, to the Division Engineer at least 12-24 months prior
to the anticipated letting of the project. The Division Engineer will return the
approval or denial in writing to the requestor within 90 days of receipt of the
request. The requestor must provide a copy of the approval letter upon request to
any entity providing any funding for the project. A copy of the PIF and all backup
data must be kept as part of the permanent project files.
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b. Within NCDOT: Initially, the applicant must contact Moy Biswas in the NCDOT
Research and Development Unit (919.508.1865) to determine if this product has
been used previously in any area of the State as a research/test/experimental product.
If it is verified in writing by Moy Biswas that it has not been used in an NCDOT
project, proceed with the following:

After preparing the Public Interest Finding, submit to the appropriate design unit,
and the Materials and Tests Unit within NCDOT for their review and input. After
input has been received, reviewed and incorporated into the PIF, send the package
with a letter signed by the Division Engineer or Unit Head that sealed the plans, to
the State Highway Administrator at least 12-24 months prior to the anticipated
letting of the project. The State Highway Administrator will return the approval or
denial in writing to the requestor within 90 days. The requestor must send the
approval letter to the Raleigh Contract Officer, Mr. R.A. Garris PE when the project
is submitted for letting. A copy of the PIF and all backup data will become part of
the permanent project files.

Caution: The approval for use of a proprietary item based on a public interest finding is
incredibly rare. (Only one product has been approved in the past 10 years for an NCDOT
project.)

Another Option:

5.

PRODUCT EVALUATION PROGRAM The Product Evaluation Program (PEP) is a valuable
service offered by NCDOT to assist vendors when submitting their unique products for
consideration for use on NCDOT projects. The NCDOT designer may work with the
PEP Engineer to have a specific product evaluated and possibly used in a test site on their
project. When the evaluating and testing period is complete, and if the proprietary item is
approved for use, the same conditions apply for its use as any other proprietary item. For
more information on Product Evaluation Program, contact Dan L. Smith, Product
Evaluation Engineer at 919.508.1885 or dIsmith@ncdot.gov. If the product is used
through the PEP, submit a copy of the PEP transmittal letter to Raleigh Contract Officer,
Mr. R.A. Garris PE when the plans and Special Provisions are submitted for bid letting.
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A. FHWA/NCDOT STEWARDSHIP AND OVERSIGHT AGREEMENT

Under the current FHWA/NCDOT Stewardship and Oversight Agreement, the approval
authority for those projects where oversight is delegated rests with the NCDOT. The Unit Head,
Division Engineer, Director or the highest ranking official over the unit, branch, department, or
division will be responsible for those approvals in lieu of the FHWA. Any such decision is
subject to review by the FHWA-NC office, NCDOT Administration or by federal or state
auditors.

B. NCDOT STATE FUNDED PROJECT ACCOUNTABILITY
The approval authority will be the Unit Head, Division Engineer, Director or the highest ranking

official over the unit, branch, department, or division, and will be responsible for the approvals.
Any such decision is subject to review by the NCDOT administration or by state auditors.
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C. FEDERAL PROPRIETARY PRODUCTS LAW

This regulation became effective for all Federal-aid highway construction projects on
February 1, 2006.

Federal Rules: (Title 23 Highways — 8635.411)

Code of Federal Regulations]

[Title 23, Volume 1]

[Revised as of April 1, 2008]

From the U.S. Government Printing Office via GPO Access
[CITE: 23CFR635.411]

TITLE 23--HIGHWAYS

CHAPTER I--FEDERAL HIGHWAY ADMINISTRATION, DEPARTMENT OF
TRANSPORTATION

PART 635 _CONSTRUCTION AND MAINTENANCE--Table of Contents
Subpart D General Material Requirements
Sec. 635.411 Material or product selection.

(a) Federal funds shall not participate, directly or indirectly, in payment for any premium or
royalty on any patented or proprietary material, specification, or process specifically set forth
in the plans and specifications for a project, unless:

(1) Such patented or proprietary item is purchased or obtained through competitive bidding
with equally suitable unpatented items; or

(2) The State transportation department certifies either that such patented or proprietary item
is essential for synchronization with existing highway facilities, or that no equally
suitable alternate exists; or

(3) Such patented or proprietary item is used for research or for a distinctive type of
construction on relatively short sections of road for experimental purposes.

(b) When there is available for purchase more than one nonpatented, nonproprietary material,
semifinished or finished article or product that will fulfill the requirements for an item of
work of a project and these available materials or products are judged to be of satisfactory
quality and equally acceptable on the basis of engineering analysis and the anticipated prices
for the related item(s) of work are estimated to be approximately the same, the PS&E for the
project shall either contain or include by reference the specifications for each such material
or product that is considered acceptable for incorporation in the work. If the State
transportation department wishes to substitute some other acceptable material or product for
the material or product designated by the successful bidder or bid as the lowest alternate, and
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such substitution results in an increase in costs, there will not be Federal-aid participation in any

(©)

(d)
(€)

increase in costs.

A State transportation department may require a specific material or product when there are
other acceptable materials and products, when such specific choice is approved by the
Division Administrator as being in the public interest. When the Division Administrator's
approval is not obtained, the item will be nonparticipating unless bidding procedures are
used that establish the unit price of each acceptable alternative. In this case Federal-aid
participation will be based on the lowest price so established.

Reference in specifications and on plans to single trade name materials will not be approved
on Federal-aid contracts.

In the case of a design-build project, the following requirements apply: Federal funds shall
not participate, directly or indirectly, in payment for any premium or royalty on any patented
or proprietary material, specification, or process specifically set forth in the Request for
Proposals document unless the conditions of paragraph (a) of this section are applicable.

[41 FR 36204, Aug. 27, 1976, as amended at 67 FR 75926, Dec. 10, 2002; 71 FR 66454, Nov.
15, 2006]
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D. STATE OF NORTH CAROLINA PROPRIETARY PRODUCTS LAW

This regulation became effective for all State Funded construction projects on July 1, 2002.

General Statutes — 133-3

8 133-3. Specifications to carry competitive items; substitution of materials.

All architects, engineers, designers, or draftsmen, when providing design services, or writing
specifications, directly or indirectly, for materials to be used in any city, county or State work,
shall specify in their plans the required performance and design characteristics of such materials.
However, when it is impossible or impractical to specify the required performance and design
characteristics for such materials, then the architect, engineer, designer or draftsman may use a
brand name specification so long as they cite three or more examples of items of equal design or
equivalent design, which would establish an acceptable range for items of equal or equivalent
design. The specifications shall state clearly that the cited examples are used only to denote the
quality standard of NC General Statutes - Chapter 133 4 product desired and that they do not
restrict bidders to a specific brand, make, manufacturer or specific name; that they are used only
to set forth and convey to bidders the general style, type, character and quality of product
desired; and that equivalent products will be acceptable. Where it is impossible to specify
performance and design characteristics for such materials and impossible to cite three or more
items due to the fact that there are not that many items of similar or equivalent design in
competition, then as many items as are available shall be cited. On all city, county or State
works, the maximum interchangeability and compatibility of cited items shall be required. The
brand of product used on a city, county or State work shall not limit competitive bidding on
future works. Specifications may list one or more preferred brands as an alternate to the base bid
in limited circumstances. Specifications containing a preferred brand alternate under this section
must identify the performance standards that support the preference. Performance standards for
the preference must be approved in advance by the owner in an open meeting. Any alternate
approved by the owner shall be approved only where (i) the preferred alternate will provide cost
savings, maintain or improve the functioning of any process or system affected by the preferred
item or items, or both, and (ii) a justification identifying these criteria is made available in
writing to the public. Substitution of materials, items, or equipment of equal or equivalent
design shall be submitted to the architect or engineer for approval or disapproval; such approval
or disapproval shall be made by the architect or engineer prior to the opening of bids. The
purpose of this statute is to mandate and encourage free and open competition on public
contracts.

(1933, c. 66, s. 3; 1951, c. 1104, s. 5; 1993, c. 334, s. 7.1; 2002-107, s. 5; 2002-159, s. 64(c).)
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North Carolina Department of Transportation

E. PROPRIETARY ITEMS ON FEDERALLY FUNDED AND STATE FUNDED PROJECTS OVERVIEW
Type Time Approval Level Documentation Required Special Caution
Required Instructions
May require
certifications as
. . . specified in Article
Generic None None ﬁtanc_ia_rd Specifications, Project Special 106-3 of the None, most preferred method
rovisions
Standard
Specifications
Raleigh Contract Write as Item A, Approval is project-specific and site-specific.
Proprietary Items lhourtol | Office Copy of data on at least 3 similar proprietary Item B, Item C or If an approved equal is submitted in lieu of
P y week Randy Garris PE, items or products Approved Equal listed items, the Engineer will determine if the
Contract Officer submission is an approved equal.
Synchronization A copy of the
0¥No Equall 3-6 months Letter of Justification signed by Designer or justification letter | If contested by a vendor, or audited and another
Suitableq y prior to Division Engineer | City Engineer (whoever seals the plans) AND | will become part product could be used, the entity runs the risk
letting the Division Engineer of the permanent of losing funding for that product.
Alternate . .
project file.
FHWA-NCDOT Will not be approved if there is an on-going
. NCDOT research project or there has been an
ALEIEITIR GEGIse /G G S NCDOT research project on this product
Research/Test/ 1218 to NCDOT under Proposal and workplan, submitted to the Proposal and Pronosal and workp | aJn must be fSII 'usfi fied
. Stewardship and Office of Research and Development, with Workplan, oposal and Workp U
Experimental months q : — : : with engineering judgment, statistics and
. - Oversight signed verification from the Designer or w/documentation 7 .
Project prior to Agreement Consultant that sealed the plans AND the will become part credible research from other states or entities;
(NCDOQOT only) letting g P P approval or denial of research project is made

Moy Biswas PE,
Assistant Branch
Manager

Division Engineer.

of the permanent
project file.

solely by the Office of Research and
Development.

-11 -
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PROPRIETARY ITEMS ON FEDERALLY FUNDED AND STATE FUNDED PROJECTS

OVERVIEW (cont)

Type Time Approval Level Documentation Required Special Caution
Required Instructions
FHWA-NCDOT
Authority granted Public Interest Finding, including justification,
19-24 to NCDOT under verification letter from NCDOT Research and | A copy of the PIF
months Stewardship and Development, comments from affected unit package will This is an incredibly rare approval; if denied,
Public Interest - Oversight and Materials and Tests Unit, signed become part of the | and used anyway, federal and state funding will
prior to ification f he City Endi toroiect | be lost for th ion of th .
letting Agreement verification from the City Engineer or permanent projec e lost for that portion of the project
Terry Gibson PE, Consultant that sealed the plans AND the file.
State Highway Division Engineer, Unit Head or Director.
Administrator
NCDQT Technical Product is If product is approved for use, it may be added
Product Working Group . L - . S
. . . Product is evaluated and decision is made by a | submitted by the to an approved list or qualified list. Products
Evaluation Varies Dan L. Smith, PEP : - PN
. Technical Working Group. vendor or on an approved or qualified list must be shown
Program Engineer .
manufacturer as 3 items and approved equal.

-12-

9-1-09




égﬁ_ﬂihﬁ _'ﬁ:'%x

i

(5™
I."l‘-

% £
o

NORTH CAROLINA DEPARTMENT OF TRANSPORTATION

F. CALL FOR NEW RESEARCH IDEA
DATE:

Your Name:

Branch / Unit:
TITLE of your Research Idea:

Background:

What is the Specific Problem or Issue?

List Research Objectives and Tasks:
What Would be the Product[s] of the Research?
(Note: Progress reports and the Final report are NOT considered a "product,” but "deliverables.”)

How Will You or Others Use the Product[s]?
How Will the Product Benefit the Department?
(e.qg., increase operational efficiency, decrease costs, enhance safety, etc. Indicate short term and/or
long term benefit)

Other Comments:

Approval (Division official or Unit Head)

Signature

Print Name
Please FAX, Mail, or email to: Dr. Moy Biswas, Office of Research
104 Fayetteville Street, Rm. 268 FAX: (919) 715-0137
Phone: (919) 508-1865
email: biswas@ncdot.gov

1549 Mail Service Center
Raleigh, NC 27699-1549
9-1-09
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CONTACTS USED IN THIS DOCUMENT

Moy Biswas PE, PhD, Research and Development Unit 919.508.1865
Randy Garris PE, Contract Standards and Development Unit 919.250.4128
Bradley Hibbs PE, FHWA — NC 919.747.7006

Cecil Jones PE, Materials and Tests Unit 919.733.7411

Dan L. Smith, Product Evaluation Program 919.508.1885
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